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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 e¢ seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seq.), the Grain Stand- 
ards Act (7 U. S. C. 1946 ed. 71 et seg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 et seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January 1942 of the deci- 
sions will be available through the Superintendent of Documents, 
U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 2341) 


In re Crystal Lake Dairy Company and Momence Milk Cooperative 
Association. AMA Doc. No. 41-26, Decided February 10, 1950. 


Validity of Amendment to Order No. 41 


Where petitioners claimed that the amendment to Order No. 41 effective Novem- 
ber 1, 1947 was invalid for various reasons, which amendment provided that 
milk or cream which was moved outside the “surplus milk manufacturing 
area” would be priced at 60 cents per hundredweight over the minimum price 
for Class I and Class II milk which was not so moved, the amendment in 
question having been in effect only for the month of November 1947 for the 
purpose of alleviating a shortage of milk in the marketing area, it is held, 
that the points raised by petitioners are untenable, the amendment is valid 
and the relief requested by them should be denied.* 


Adequacy of Hearing Notice 


Where petitioners knew the purposes of the proposed action and, in general, the 
considerations involved and were not misled to their detriment by the fact 
that the hearing notice did not set out the amendment as finally made 
effective, and the amendment carried out the purposes of the proposals in 
the notice of hearing, although such proposals were modified, it is held, that 
the notice of the promulgation hearing was adequate and valid.* 


Omission of Recommended Decision and Opportunity for Filing Exceptions 
Justified by Existence of Emergency 


Where the Secretary found that the due and timely execution of the functions 
of the Secretary of Agriculture imperatively and unavoidably required the 
omission of a recommended decision by the Assistant Administrator and 
opportunity for exceptions thereto, and set forth his reasons therefor, it is 
held, that the evidence in the record is sufficient to support the finding of 
the Secretary, and the fact that similar situations may have existed in the 
past and no action was taken to alleviate them does not prevent the Secre- 
tary, when presented with a new situation, to determine that the new 
situation constitutes an emergency.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Finding of Secretary in Accordance With Section 8 (a) of Administrative 
Procedure Act 


Finding of Secretary, when presented with a new situation that it constituted 
an emergency, is fully in accordance with the requirements of section 8 (a) 
of the Administrative Procedure Act.* 


Sufficiency of Evidence to Support Amendment to Order No. 41 


Secretary is not limited in his determination of a price which will secure an 
adequate supply of milk and be in the public interest to the acceptance of 
a figure which some witness may have testified was the necessary amount 
of increase where the evidence supporting the greater amount is sufficient 
to support the amount which the Secretary determined to be appropriate in 
the public interest.* 


Adoption of Surplus Milk Manufacturing Area—Feasibility of Administrative 
Plan 


Under the circumstances, although no witness advocated the surplus milk manu- 
facturing area, the Secretary was authorized to adopt a plan which appeared 
to him to be more feasible administratively and which would accomplish the 
desired purposes.* 


Amendment to Order No. 41 Increasing Price of Milk for Class I and II Not 
Involving Unlawful Discrimination 


Where the decision of the Secretary set out the reasons for increasing the price 
for Class I and Class II milk moved to distant markets while not doing so for 
milk utilized in the surplus manufacturing area or the marketing area, there 
was no unlawful discrimination, since substantial reasons for different treat- 
ment for the different situations existed.* 


Amendment to Order No. 41 Exempting Direct Route Sales Not Involving 
Unlawful Discrimination 


Amendment to Order No. 41 exempting direct route sales from plants located 
within the surplus marketing area does not involve unlawful discrimination 
since it is administratively difficult under such circumstances to separate 
deliveries outside the surplus marketing area from those within, and these 
route sales represent regular distribution which is not of a seasonable 
character.* 


Amendment to Order No. 41 Not Violating “Uniform” Classification and 
Pricing Requirements of Section 8c (5) (A) of Act 


The pricing of milk higher for areas outside the marketing area and the surplus 
marketing area does not violate the uniform classification and pricing re- 
quirements of section 8c (5) (A) of the act, and the authority to fix such 
pricing of milk is well established by court decision.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Amendment to Order No. 41 Not Invalid Because Affecting Existing Contracts 


It is well settled that a regulation otherwise valid does not become invalid be- 
cause it affects or cuts across existing contracts.* 


Amendment to Order No. 41 Not Violating Section 8c (5) (G) of Act 


Amendment to Order No. 41 does not violate section 8c (5) (G) of the act inas- 
much as this section is applicable where there is a question as to a marketing 
agreement or order for a marketing area excluding milk, or limiting the 
marketing of milk products, originating in a supply area other than for the 
marketing area, whereas petitioners’ objections relate to alleged limitations 
upon the exportation of milk from the supply area to a distant marketing 
area.* 


Amendment to Order No. 41 Not Involving Preference Violative of Federal 
Constitution 


The amendment to Order No. 41 gives no preference to the ports of one state over 
those of another and, therefore, is not violative of Article I, Section 9, Clause 
6, of the Constitution of the United States.* 

Mr. John J. Toohey, of Chicago, Illinois, for petitioners. Messrs. Julius O. 
Krause and John G. Liebert for Production and Marketing Administration. 
Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 601 
et seq.). Petitioners are handlers subject to Order No. 41, as amended, 
which regulates the handling of milk in the Chicago marketing area. 

In their amended petition, the petitioners claimed that an amend- 
ment to Order No. 41 effective November 1, 1947 (7 CFR, 1947 Supp., 
941.5), was invalid for various reasons. The amendment in question 
provided that milk or cream which was moved outside the “surplus 
milk manufacturing area” would be priced at 60 cents per hundred- 
weight over the minimum price for Class I and Class II milk which 
was not so moved. The amendment was in effect only for the month 
of November 1947 and was designed to alleviate a shortage of milk in 
the marketing area (12 F. R. 7008 e¢ seg.). The petitioners alleged, 
on information and belief, that the amendment was invalid because the 
Secretary of Agriculture had not personally heard or read the testi- 
mony and examined and considered the exhibits received in evidence 
at the promulgation hearing and the written arguments and sugges- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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tions filed in connection with the hearing. The respondent filed its 
motion to dismiss the petition as to these allegations and that motion 
was granted by the Judicial Officer (8 A. D. 1 (1949)). Respondent 
answered as to the other allegations of the petition. Thereafter, by 
agreement of the parties, it was ruled at a prehearing conference by 
Earl J. Smith, Hearing Examiner, that the record of this hearing 
should consist of copies of the pleadings herein including the order of 
the Judicial Officer on the motion to dismiss, a copy of the record of the 
hearing held on proposed amendments to the Chicago marketing order 
at Chicago, Illinois, on September 24 and 25, 1947 (Docket AO 101 
A-7), together with all exhibits attached thereto, including the notice 
of hearing published in the Federal Register on September 20, 1947 
‘(12 F. R. 6299), a copy of the decision of the Secretary of Agriculture 
which was issued with respect to the aforesaid proposed amendments 
on October 23, 1947 (12 F. R. 7008), and a copy of the order issued by 
the Acting Secretary of Agriculture on October 31, 1947 (12 F. R. 
7248), amending Order No. 41,as amended. Briefs were filed by both 
parties but no specific suggested findings of fact were submitted. 
Earl J. Smith, Hearing Examiner, issued a report recommending 
denial of the relief requested by the petitioners. The petitioners filed 
exceptions to the report and requested oral argument. They later 
waived oral argument. 

The points raised by petitioners are: 

(1) The adequacy of the notice of the promulgation hearing. 

(2) The existence of an emergency justifying the omission of the 
recommended decision with opportunity to file exceptions thereto. 

(3) The sufficiency of the evidence to support the amendment. 

(4) The justification for adopting the surplus milk manufacturing 
area for the purposes of the amendment. 

(5) Whether unlawful discrimination was involved in the 
amendment. 

(6) Whether any unlawful restraint was imposed on the movement 
of milk from one production or marketing area to another. 

(7) Whether there was unlawful restraint of commerce among the 
states. 

Petitioners ask that the amendment be declared unlawful and that 
the market administrator be directed to refund to them such sums as 
they may have paid to the market administrator pursuant to the 
amendment. 

FINDINGS OF FACT 


1. The petitioner, Momence Milk Cooperative Association, is a cor- 
poration under the laws of the State of Illinois. The officers of the 
association at the time of filing its petition were: 
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Conrad Kellner, President, Rensselaer, Indiana 

Fred Tanner, Vice President, R. F. D., Kankakee, Illinois 
John Spenle, Secretary, R. F. D., Kankakee, Illinois 

Ed Frey, Treasurer, Remington, Indiana 

2. The petitioner, Crystal Lake Dairy Company, is a business of 
which E. J. Connelly, Crystal Lake, Illinois, is the sole proprietor. 

3. Petitioners are handlers of milk subject to Order No. 41. 

4. A public hearing was held on September 24 and 25, 1947, at 
Chicago, Illinois, pursuant to notice published in the Federal Register 
on September 20, 1947 (12 F. R. 6299). After the hearing an oppor- 
tunity for the filing of proposed findings and briefs was afforded inter- 
ested parties, and on October 23, 1947, the Secretary of Agriculture 
issued his final decision (12 F. R. 7008), having found that an emer- 
gency existed which justified the omission of a recommended decision 
and an opportunity to file exceptions thereto. Thereafter the amend- 
ment was made effective November 1, 1947. 

5. At the hearing preceding the issuance of the contested amend- 
ment, witnesses testified in detail that there was an existing or im- 
pending shortage of milk for the marketing area during the short 
supply season (H. R. 43 et seg., 98, 128, 150 e¢ seqg., 169 et seq., 173 et 
seq., 243 et seg.). The hearing record also showed that during an 
acute shortage in August 1947 and during similar shortages in other 
years, large quantities of fluid milk and cream subject to the Chicago 
order were sent to markets not related to the Chicago milkshed or 
marketing area (H. R. 131, 161, 194-195, 245-246, Exhibits 3, 8). 
These outside shipments increased in volume as shortages in Chicago 
became more acute but decreased to relatively insignificant amounts 
in the flush months when excess milk became burdensome in the Chi- 
cago milkshed (H. R. 66, 191-198, Exhibits 3 and 6). 

6. Most of the witnesses at the hearing were of the opinion that 
the order should be amended to provide for direction of a greater pro- 
portion of the total milk supply produced for the marketing area to 
the Class I and Class IT needs of the marketing area during the short 
supply season. The proposals in the notice of hearing and the modi- 
fications of these proposals at the hearing sought to accomplish this 
objective. One proposal considered at the hearing was for an in- 
crease of 84 cents per hundred pounds (the difference between Class I 
and Class IV prices during certain months) on all Class I and Class 
II milk sold beyond 150 miles of Chicago whenever, before December 
31, 1947, an industry committee and the market administrator acting 
in concert proclaimed an emergency. Another proposal considered 
at the hearing provided for the addition (effective through November 
30, 1947) of $1.13 per hundred pounds to the prices of all bulk milk 
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and cream sold by a handler to a nonhandler beyond 100 miles from 
Chicago. The amendment made effective after the decision referred 
to in Finding of Fact 4 provided in effect that for the month of Novem- 
ber 1947 the price of milk moved as Class I and Class II outside of the 
surplus marketing area should be increased by 60 cents per hundred- 
weight. 
CONCLUSIONS 
Adequacy of the Hearing Notice 


Petitioners’ first objection as to the inadequacy of the hearing notice 
is that they did not receive actual notice or opportunity for actual 
notice of the amendment hearing not less than three days prior to the 
date fixed for the hearing. Section 8c(17) of the Agricultural 
Marketing Agreement Act (7 U.S.C. 608¢(17)) provides that notice 
of a hearing upon a proposed amendment to an order issued pursuant 
to section 8c given not less than three days prior to the date fixed 
for such hearing shall be deemed due notice thereof. That act does 
not specify how notice shall be given. The Federal Register Act (44 
U.S.C. 301 et seg.) makes the filing of a notice with the Division of 
the Federal Register sufficient to give notice of the contents thereof 
to any person affected thereby, except in cases where notice by publi- 
cation is insufficient in law. It seems apparent that notice by publi- 
cation in the Federal Register should be regarded as legally sufficient 
in a rule-making proceeding such as that involved where a public 
hearing is to be held and many of the interested parties entitled to be 
heard may be unknown. In this case, the notice of hearing was pub- 
lished in the Federal Register on September 20, 1947, and the hearing 
was held on September 24 and 25, 1947. Thus, the hearing seems to 
have been held in compliance with law. 

Petitioners also contend that the various changes in the proposals 
which were advanced at the hearing rendered the notice insufficient.? 
Petitioners agree with the rule laid down in the case of United States 
v. Wrightwood Dairy Company, 127 F. (2d) 907, that the proposal in 
a notice of hearing and the amendment adopted need not be identical. 
In that case the court said that: 

“If the purpose of the hearing was clear and everyone knew of the general 
considerations no more was needed.” 

In this case the purpose of the original proposals was to induce 
handlers, during the period of shortage, to reduce the movement of 


1The promulgation record of the amendment hearing does not contain any protest by 
petitioners’ counsel as to the lack of timeliness of the notice of hearing. Petitioners’ brief 
in this proceeding admits that petitioners received copies of the notice of hearing by mail 
on September 22, 1947. 

2 Petitioners’ counsel at the hearing did not seek a recess for the purpose of preparing 
evidence on the proposals or changes in the proposals. 
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milk away from the Chicago and Suburban Chicago marketing area 
where it was needed for Class I and Class II uses. This was to be 
accomplished by making it economically disadvantageous for handlers 
to ship milk to distant points during the period of short supply. The 
original proposals contained in the notice suggested suspension from 
the pool or increased cost of milk purchased by handlers from pro- 
ducers as a means of securing the desired result. The amendment 
adopted increased prices as an appropriate means. The prices 
adopted were not those suggested in the notice of hearing but the Sec- 
retary is not limited to either accepting the proposed prices or, if 
he finds such prices inappropriate on the evidence in the record, call- 
ing a new hearing before he can take the necessary action. The 
amendment, as promulgated, was not as restrictive as those proposed 
in the notice of hearing in that it enlarged the area in which milk 
could be distributed without the additional cost of such milk to the 
handlers. We are of the opinion that the petitioners knew the pur- 
poses of the proposed action and the general considerations involved 
and were not misled, to their detriment, by the fact that the notice did 
not set out the amendment as finally made effective. The amendment 
carried out the purposes of the proposals in the notice of hearing, al- 
though such proposals were modified. 


Existence of an Emergency 


The Secretary found that the due and timely execution of the func- 
tions of the Secretary of Agriculture imperatively and unavoidably 
required the omission of a recommended decision by the Assistant Ad- 
ministrator and opportunity for exceptions thereto, and set forth his 
reasons therefor, namely, that the critical period for the remainder 
of 1947 was shown to be the months of October and November, and 
the delay necessarily involved in the preparation, filing, and publica- 
tion of a recommended decision with opportunity for exceptions 
thereto, would defeat the purpose of the amendment for a considerable 
part of this period. As it was, the amendment could only be made 
effective in time to operate during the month of November. If there 
was urgent need for the amendment, it is apparent that the finding of 
the Secretary in this regard was justifiable for otherwise the timely 
execution of the amendment was impossible. There is evidence in the 
record that some handlers in the Chicago area were experiencing dif- 
ficulty in meeting the requirements of consumers for Class I and Class 
II milk at the time of the hearing and that the normal decline in 
milk production during October and November pointed to a lack 
of milk supply sufficient for those uses in the area unless action was 
taken to channel more of the milk supply into those uses. There was 
evidence indicating that there would be a very “tight” situation in the 
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supply of milk in the market during October and November, 1947. 
We are of the opinion that the evidence in the record was sufficient to 
support the finding of the Secretary. The fact that similar situa- 
tions may have existed in the past and no action was taken to alleviate 
them does not convince us that, when presented with a new situation, 
the Secretary was not justified in concluding that it constituted an 
emergency. The finding is fully in accordance with the requirements 
of Section 8(a) of the Administrative Procedure Act (5 U.S.C. 1008 
(a) ) and Section 900.12(d) of the Promulgation Regulations (7 CFR 
900.12(d)). 


Sufficiency of the Evidence to Support the Amendment 


_ The evidence referred to in Findings of Fact 5 and 6 and discussed 
in the decision of the Secretary (see Finding of Fact 4) is substantial 
and, of course, adequate to support the amendment. There is evi- 
dence in the record that a shortage of milk was to be expected in 
November and that if the milk which handlers were shipping to 
distant markets were available to the Chicago area, it would alleviate 
the situation. There is evidence in the record that handlers, during 
the thirty days prior to the hearing, had been paying premiums as 
high as 95 cents per hundredweight to secure milk for the area and 
still were sometimes unable to secure sufficient milk. There was 
evidence that 84 cents per hundredweight was the amount necessary 
to increase the then established price in order to secure the desired 
results. The Secretary determined that 60 cents was the proper addi- 
tional price to be placed on the outside sales to accomplish this result. 
Petitioners argue that as there is no evidence in the record specifically 
designating 60 cents as a proper price to be added on outside sales, 
there is no evidence supporting the 60 cents increase. We do not 
think that the Secretary is limited in his determination of a price 
which will secure an adequate supply of milk and be in the public 
interest to the acceptance of a figure which some witness may have tes- 
tified was the necessary amount of increase. The Secretary has au- 
thority to fix an amount less than that which any witness considers 
tobe the properamount. The evidence supporting the greater amount 
is sufficient to support the amount which the Secretary determines to 
be appropriate in the public interest. The Secretary is not limited 
either to giving no relief or fixing prices which he considers unneces- 
sarily high. 

Adoption of the Surplus Milk Manufacturing Area 


The use of the surplus milk manufacturing area instead of the 
Chicago marketing area, the suburban marketing area, or the 100 or 
150-mile zones made the amendment less restrictive as it enlarged the 
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area in which the increased price would not be applicable. The mat- 
ter was discussed at the hearing and the use of the enlarged area seems 
to have been adopted largely as a matter of administrative convenience 
because it was an established area under the order and its use would 
avoid the possibility of any inconsistencies with other provisions in the 
amended order. The adoption of the area as a matter of administra- 
tive convenience does not of itself raise any question of illegality. 
The real question is whether the use of the area is covered by the notice 
of hearing, which we have before considered, and is supported by 
evidence in the record. There is evidence in the record that the use 
of the surplus milk manufacturing area instead of the 150-mile area 
would make little difference in the effectiveness of the amendment in 
accomplishing the objective sought, and that it might avoid incon- 
sistencies in the order, as amended, which could not be remedied in the 
hearing then being held. There is no evidence that the enlargement 
of the area under consideration would adversely affect anyone. Under 
these circumstances, we think that, although no witness advocated the 
area, the Secretary of Agriculture was authorized to adopt a plan 
which appeared to him to be more feasible administratively and 
which would accomplish the desired purposes. 


Unlawful Discrimination 

In this connection, petitioners contend that the amendment is unlaw- 
fully discriminatory because it prices milk higher for areas outside 
the surplus marketing area than for the surplus manufacturing area 
and the marketing area and because it gives special treatment to milk 
sold to soup, candy, and bakery goods manufacturers. Unlawful dis- 
crimination is absent where substantial reasons for different treatment 
for different situations exist. The decision of the Secretary sets out 
the reasons for increasing the price for Class I and II milk moved 
to distant markets while not doing so for milk utilized in the surplus 
manufacturing area or the marketing area. These reasons are suffi- 
cient to justify the difference in pricing between the distant areas on 
the one hand and the surplus marketing area and the marketing area 
on the other hand. As to the possible alternative of diverting milk 
from soup, candy, and bakery uses to fluid utilization, the action taken 
is supported by substantial evidence in the record and as shown by 
the Secretary’s decision was determined to be the more appropriate 
method of meeting the emergency for the month of November. 

Petitioners also complain that the amendment exempted direct 
route sales from plants located within the surplus marketing area. 
As stated in the Secretary’s decision, the volume of such sales is small, 
it is administratively difficult under such circumstances to separate 
deliveries outside the surplus marketing area from those within, and 














194 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 9A.D. 


these route sales represent regular distribution which is not of a 
seasonal character. The exemption is patently justifiable. 

Petitioners contend in addition that the pricing of milk higher for 
areas outside the marketing area and the surplus marketing area 
violates the “uniform” classification and pricing requirements of 
section 8c (5) (A) of the act. In numerous instances, orders issued 
under the act have classified and priced milk and milk products differ- 
ently for different areas of utilization. The authority to do so is well 
established and this argument of petitioners is without merit. See 
e. g. United States v. Rock Royal Cooperative, Inc., et al., 307, U. S. 
533 (1939). 

Finally, petitioners claim that the amendment is invalid because 
‘ petitioners had pre-existing contracts for distribution outside the 
surplus manufacturing area which were adversely affected by the 
amendment. Neither in this proceeding nor in the proceeding preced- 
ing the issuance of the amendment did petitioners introduce in evi- 
dence the terms of the contracts. But aside from this, it is now 
accepted law that a regulation otherwise valid, does not become in- 
valid because it affects or cuts across existing contracts. 


Unlawful Restraint Upon the Movement of Milk From One Production Area 
to Another 

As they also claimed in the proceeding antecedent to the issuance 
of the amendment, petitioners urge that the amendment violates sec- 
tion 8c (5) (G) of the act. This section provides that “No market- 
ing agreement or order applicable to milk and its products in any 
marketing area shall prohibit or in any manner limit, in the case of 
products of milk, the marketing in that area of any milk or product 
thereof produced in any production area in the United States.” 

Petitioners’ invocation of this part of the act seems out of place. 
From the statutory language quoted and from the opinions in Bailey 
Farm Dairy Company et al. v. Anderson, 157 F. (2d) 87 (C. C. A. 
8th, 1946), and Jn re Babylon Milk and Cream Company, 8 A. D. 1083 
(1949), it seems clear that this part of the act is for application where 
there is a question as to a marketing agreement or order for a market- 
ing area excluding milk, or limiting the marketing of milk products, 
originating in a supply area other than that for the marketing area, 
in other words, a question as to restriction upon the importation of 
milk or milk products. Petitioners’ objections here relate to alleged 
limitations upon the ewportation of milk from the supply area to a 
distant marketing area. Insofar as petitioners seem to contend un- 
constitutionality or invalidity generally for any limitation upon the 
movement of milk or milk products in interstate commerce, this argu- 
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ment has been examined and invalidated in the Bailey Farm decision, 
supra (p. 97). 

Petitioners argue that the amendment violates Article I, Section 9, 
Clause 6 of the Constitution of the United States which provides that 
“No preference shall be given by any regulation of commerce or rev- 
enue to the ports of one state over those of another.” Petitioners 
say that a handler subject to the order may dispose of milk in Mil- 
waukee, Wisconsin, which costs him less under the amendment than 
milk disposed of in St. Louis, Missouri. That this provision has no 
application here is apparent, for the amendment gives no preference 
to the ports of one state over those of another. Bailey Farm Dairy 
Company et al. v. Anderson, supra. Nor can it properly be said 
that the order, as amended, unlawfully prices milk sold anywhere in 
the universe. The order applies only to milk approved for the Chi- 
cago marketing area. 

In view of the foregoing, the relief requested by petitioners should 
be denied. 

ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 


(No. 2342) 


In re DeCoursey Cream Company, Inc. AMA Doc. No. 68-2. De- 
cided February 20, 1950. 


Order No. 68—Classification of Milk—“‘Ungraded”’ Milk 


Where petitioner, a handler subject to Order No. 68 regulating the handling 
of milk in the Wichita, Kansas Milk Marketing Area, complained in its 
petition that the Market Administrator erroneously reclassified petitioner's 
“ungraded” milk as Class I requiring a higher assessment, for the period 
December 1946 through April 1947, on the ground that “ungraded” milk was 
not regulated by the Order, it is held, that since the difference in produc- 
tion costs should be reflected in light of prevailing prices for milk eligible 
for Wichita distribution, called “graded” milk, than for other milk, called 
“ungraded” or “C” milk, there was no error in Market Administrator’s 
ruling and therefore, the relief requested by petitioner should be denied 
and the petition dismissed.* 


Allocation Method of Classification of Milk Authorized by Law 


Where, as here, a handler has both “graded” and “ungraded” milk, the method 
of classification prescribed by Order No. 68 is allocation, and, regardless 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.— Hd. 
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of whatever other method might have been used, the allocation method 
prescribed is authorized by law.* 
Insufficiency of Books and Records to Support Class III Utilization 
Petitioner’s records, required by provisions of Order No. 68, relative to dis- 
position of its shipments of milk referred to in Finding 2, even as they may 


be considered as supplemented by information subsequently obtained, held, 
were not sufficient to support petitioner’s claimed Class III utilization.* 


Foulston, Siefkin, Schoeppel, Bartlett 4 Powers, of Wichita, Kansas, for peti- 
tioner. Mr. John G. Liebert for Production and Marketing Administration. 
Mr. Jack W. Bain, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 

This is a proceeding under Section 8c (15) (A) of the Agricultural 
Marketing Agreement Act of 1937 (7 U.S. C. 601 et seg.), involving 
the validity of acts of the market administrator of Order No. 68 (7 
CFR, 1944 and 1945 Supps., Part 968), which regulates milk handling 
in Wichita, Kansas. On May 19, 1948, DeCoursey Cream Company, 
Inc., a handler under Order No. 68, filed a petition alleging that as- 
sessments made against it by the market administrator in connection 
with “ungraded” milk were unlawful. On June 14, 1948, an Assistant 
Administrator of the Production and Marketing Administration filed 
an answer in opposition. On December 29, 1948, the proceeding was 
assigned to Hearing Examiner Jack W. Bain, who set it for hearing 
in Wichita on January 18, 1949. 

At the hearing, George B. Powers of Poulston, Siefkin, Schoeppel, 
Bartlett, and Powers, of Wichita, appeared for petitioner, and John 
G. Liebert of the Washington office, Office of the Solicitor, appeared 
for respondent. As there is no serious dispute of the material facts, 
they are set forth below under the Findings of Fact without being 
preceded here by a summary of the evidence supporting them. 

After the hearing, petitioner filed requested findings and a brief 
on March 8, 1949. Respondent filed requests and brief on April 18, 
1949. Petitioner filed no reply. In his report, the examiner recom- 
mended that the relief requested by the petition be denied and that 
the petition be dismissed. Petitioner filed exceptions to the report. 
These exceptic ns and the record have been examined but we agree 
with the recommendations of the examiner. Accordingly, this deci- 
sion and order are substantially the same as recommended by the 
examiner. 

FINDINGS OF FACT 

1. Petitioner is DeCoursey Cream Company, Inc., a Kansas cor- 

poration, whose address is 1901 East Douglas Avenue, Wichita, Kan- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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sas. It isa handler under Order No. 68, and operates a milk plant in 
Wichita at which it receives “graded” or “B” milk (milk approved by 
health authorities for distribution in Wichita) from “producers” as 
defined in the order, and “ungraded” or “C” milk from sources other 
than “producers.” | During the period here involved, its receipts 
and use of “ungraded” milk were about four times as large as of 
“oraded” milk. 

2. During the period December 1946 through April 1947, petitioner 
shipped from its Wichita plant quantities of “ungraded” milk to a 
purchaser in Albuquerque, New Mexico, and smaller quantities to pur- 
chasers in Pueblo, Colorado, and in Newton and Wellington, Kansas, 
all of such places being outside of the “marketing area” defined in 
Order No. 68. There is no dispute concerning the quantities of this 
milk. 

3. All milk mentioned in Finding 2 was purchased, handled, and 
sold by petitioner as “ungraded” milk, was not commingled with 
“graded” milk, was sold at prices below those prevailing for “graded” 
milk, and was shipped in cans labeled or tagged to indicate it was “C” 
or manufacturing milk. 

4. During the period involved, handlers were permitted by Wichita 
health authorities to use “ungraded” milk for distribution in Wichita 
if they would first use all of their “graded” milk for Wichita distri- 
bution and not ship out any “graded” milk. During this time, pe- 
titioner did not ship out any “graded” milk, nor could it have done so 
without violating its understanding with the health authorities as it 
then used some “ungraded” milk for Wichita cream. 

5. In its report to the market administrator for December 1946, 
petitioner reported both “graded” and “ungraded” milk, reporting as 
in Class III the December shipments of “ungraded” milk mentioned 
in Finding 2. 

6. For the other four months involved petitioner did not report the 
“ungraded” milk. 

7. Petitioner made payments to the market administrator for the 
months involved on the basis of its reports mentioned in Findings 5 
and 6. 

8. When the market administrator made the usual examination of 
petitioner’s records to verify its report for December 1946, he found 
no record showing how the milk shipped to Albuquerque, etc., had been 
used by the purchasers. He thereupon changed the reported Class 
III utilization of this milk to Class I, recomputed petitioner’s obli- 
gation to the “producer-settlement fund” for the month, and billed 
petitioner for $235.23. 


87842850 ——3 
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9. After examinations for the other four months disclosed pe- 
titioner’s unreported “ungraded” milk, and the absence of records 
showing how the shipments of milk had been used, the market ad- 
ministrator classified such milk as Class I, recomputed petitioner’s 
obligations for those months, and billed petitioner for $441.92 for 
January 1947, $1,295.17 for February 1947, $1,348.03 for March 1947, 
and $1,198.98 for April 1947. 

10. Petitioner, claiming that “ungraded” milk was not covered by 
Order No. 68, that such milk need not be reported, and that the ad- 
. ditional billings were therefore unauthorized, refused to pay. Suit 
was brought in the United States District Court to compel payment, 
and the court ordered petitioner to file amended reports including 
“ungraded” milk, but further action has been stayed pending decision 
in this proceeding. Petitioner has filed the amended reports ordered 
by the court. 

11. During the period here involved, Order No. 68 provided that all 
milk disposed of by a handler, regardless of its source, should be 
classified in the various use classifications, and that then the part of 
the milk which had been received from “producers” should be classi- 
fied by allocating such part to the highest of the classifications de- 
termined for the total. The market administrator applied this pro- 
vision in recomputing petitioner’s obligations. 

12. About January 1948 petitioner asked the Albuquerque purchaser 
how it had used the milk shipped to it, and was told that there were 
no records but that about a third of it had been used for fluid milk, a 
third for mix and a third for cottage cheese. 

13. An auditor for the market administrator went to Albuquerque 
and Pueblo to ascertain the disposition of petitioner’s shipments. 
The Albuquerque purchaser told the auditor that part was used for 
fluid milk, part for cream, and part for ice cream, but refused to show 
records. One purchaser at Pueblo said all was used in Class I, the 
other said about 35 percent was Class I and the rest was for butter, but 
neither showed any records. 

14. Effective November 1, 1947, Order No. 68 was amended to pro- 
vide, inter alia, that milk could be classified in Class III if shipped 
out and tagged under conditions substantially the same as apply to 
the shipments here involved (7 CFR, 1947 Supp., Part 968; 12 F. R. 
7105). 





CONCLUSIONS 


To produce milk that may be lawfully distributed in Wichita, dairy 
farmers must comply with sanitary rules and regulations, etc., of 
Wichita health authorities. Because of the additional care and equip- 
ment required, their cost of production is somewhat greater than it 
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would be if the milk were produced for some purpose other than 
Wichita distribution. It is only logical that the difference in produc- 
tion costs should be reflected in higher prevailing prices for milk 
eligible for Wichita distribution, called “graded” milk, than for other 
milk, called “ungraded” or “C” milk. 

Order No. 68 prescribes minimum prices which milk dealers, called 
“handlers”, must pay for milk they purchase from “producers”, the 
word used in the order to mean dairy farmers approved by health 
authorities to produce milk for Wichita distribution. Petitioner con- 
tends that the order applies to “graded” rather than to “ungraded” 
milk, that “ungraded” milk is relevant only collaterally, and that 
“ungraded” milk need not be reported by the handler and should not 
be considered by the market administrator in computing what the 
handler should pay “producers.” 

Order No. 68 follows the general pattern of milk regulatory orders 
in pricing milk to handlers according to its use. That is, milk bottled 
and distributed for consumption as fluid milk is classified as Class I, 
the highest price classification, and milk used to produce milk products 
such as cream, butter, etc., goes into Class II or some other lower-priced 
class. It is not necessary to go into the details of uniform prices, 
times and methods of payment, etc., to see that in order to determine 
what a handler owes for milk received from “producers”, all of such 
“producer” or “graded” milk must be classified so that the appropriate 
class prices may be applied to the quantities in the various classes. It 
is also obvious that where, as here, a handler has both “graded” and 
“ungraded” milk, some way must be found to determine classification 
for the “graded” part of the handler’s total milk. The method pre- 
scribed by Order 68 is allocation, first classifying all a handler’s utili- 
zation of milk and then taking out the “ungraded” milk by subtracting 
quantities of “ungraded” from the various classes, leaving the “graded” 
milk all classified. Regardless of whatever other methods might have 
been used, the allocation method is authorized by law. Jn re Bauer’s 
Dairies, 4 A. D. 528, 539 (1945), affirmed as Beatrice Creamery Com- 
pany v. Anderson, 75 F. Supp. 363 (D. Kansas, 1947) ; In re Bailey 
Farm Dairy @o., 3 A. D. 715 (1944), affirmed, Bailey Farm Dairy Co. 
v. Jones, 61 F. Supp. 209 (E. D. Mo. 1945), and Batley Farm Dairy Co. 
v. Anderson, 157 F. (2d) 87 (C. C. A. 8th, 1946). 

The system established for classifying by allocation is, in general, 
as follows. Section 968.5 (a) of the order requires a handler to report 
for each month receipts of milk (1) from “producers”, (2) from the 
handler’s own farm production, (3) from certain other handlers, and 
(4) “from any other source.” Section 968.3 (d) requires the handler 
to compute the amount of milk in each class by first determining the 
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total of milk received “from (i) producers, (ii) own farm production, 
(iii) other handlers, and (iv) other sources.” The handler is then to 
determine the total pounds of milk in each of the three classes. As 
other source milk is specifically mentioned, petitioner’s contention that 
the order did not apply to its “ungraded” milk in this respect is not 
well taken. Any possible doubt of this would be removed by what is 
next required, the subtraction from the totals in each class of receipts 
from other handlers, “from sources other than producers,” etc. When 
the various subtractions have been made, the “ungraded” milk has 
_ been taken out, and the amounts of producer milk in each class have 

been determined. In other words, the milk received from “producers” 
by the handler has been classified. Class prices are then applied to 
the quantities in the different classes, and the amount the handler 
owes “producers” is ascertained. 

Petitioner had not made these computations in its reports for four 
of the months involved, as it had not reported its “ungraded” receipts 
and utilization. When the market administrator obtained data con- 
cerning the milk not reported, he found greater quantities disposed 
of in Class I than had been reported. By allocation, “graded” milk 
went to this available class, with the result that more milk received 
from “producers” was determined as in Class I. There being thus 
more “producer” milk in Class I than petitioner had paid for at the 
Class I price, petitioner was billed for additional payments. 

Having ascertained that the order required classification of peti- 
tioner’s “ungraded” milk, we come now to its classification in Class I 
instead of Class III. Section 968.3 (b) (1) of the order provides that 
“Class I milk shall be... all milk not specifically accounted for 
as Class II milk or Class III milk.” (Emphasis supplied.) Section 
968.5 (d) requires handlers to keep such records and facilities as will 
enable the market administrator to verify their reported receipts and 
disposition of all milk. Petitioner’s records of disposition of its ship- 
ments mentioned in Finding 2, even as they may be considered as 
supplemented by information subsequently obtained, were not suffi- 
cient to support the claimed Class III utilization. Jn re Odilon 
Charest, 4 A. D. 903 (1945) ; In re Willow Farm Products, 8 A. D, 348 
(1949). Such milk was properly classified as Class I by the market 
administrator. 

The market administrator’s classification of the shipments here in- 
volved as in Class I was authorized by Order No. 68, and he correctly 
applied valid allocation provisions of the order in classifying and 
pricing petitioner’s milk received from “producers.” The market ad- 
ministrator’s acts being in accordance with law, petitioner’s complaint 
concerning them should be dismissed. 
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ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 

Copies hereof shall be served upon petitioner, respondent, and the 
market administrator of Order No. 68. 


(No. 2343) 


In re Market Agencies at Omaha Union Stock Yards, Omaha, Ne- 
braska. P&S Doc. No. 143. Decided February 9, 1950. 


Continuation of Rates and Charges 
Since the parties are agreed the current temporary rate order of March 21, 1949, 
is continued in effect, to and including March 31, 1951. 
Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. C. W. Winkler, of Omaha, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C, 181 e¢ seq.). 

The respondents are presently operating under a temporary order 
dated March 21, 1949 (8 A. D. 252), authorizing assessment of the 
current rates until and including March 31, 1950. 

On January 27, 1950, respondents filed a petition requesting that 
the order of March 21, 1949, be extended for a period of one year 
beginning April 1, 1950. 

On February 1, 1950, the Livestock Branch filed an answer recom- 
mending that the petition be granted. 

Inasmuch as the parties are agreed the petition is granted and the 
order of March 21, 1949, is continued in effect to and including 
March 31, 1951. 

The schedule of rates currently in effect was authorized by the 
order of March 21, 1949. That order was preceded by a notice of 
petition published in the Federal Register on March 5, 1949 (14 F. R. 
1008) and no protest to the action petitioned for was received. This 
order merely continues the provisions of the current order in effect 
for an additional period of one year. In view of the foregoing it is 
found that notice and public procedure are unnecessary. 

This order shall become effective on April 1, 1950. 

Copies hereof shall be served upon the parties by registered mail 
or in person, 
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(No. 2344) 


In re Market Agencies at St. Louis National Stock Yards. P&S Doc. 
No. 383. Decided February 9, 1950. 


Continuation of Rates and Charges 


Since the parties are agreed the current temporary rate order of March 23, 1949, 
is continued in effect to and including September 30, 1951. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Admin- 
instration. Mr. W. R. Huitt, of National Stock Yards, Illinois, for market 
agencies. Mr. H. D. Wright, of National Stock Yards, Illinois, for Producers 
Live Stock Commission Association. Mr. S. P. Knowles, of National Stock 
Yards, Illinois, for Farmers Live Stock Commission Company. 


Decision by Thomas J. Flavin, Judicial Officer 
CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seq.). 

The respondents are presently operating under a temporary order 
dated March 23, 1949 (8 A. D. 254), authorizing assessment of the 
current rates until and including March 31, 1950. 

On February 1, 1950, respondents filed a petition requesting that 
the current authorization be continued in effect to and including 
September 30, 1951. 

On February 2, 1950, the Livestock Branch filed an answer recom- 
mending that the petition be granted. 

Inasmuch as the parties are agreed, the petition is granted and 
the order of March 23, 1949, is continued in effect to and including 
September 30, 1951, unless modified by further order before that date. 

The schedule of rates currently in effect was authorized by the 
order of March 23, 1949. That order granted a petition filed by re- 
spondents on March 17, 1949. A prior petition filed by respondents 
on November 30, 1948, had requested authority to charge rates higher 
than those requested in the petition of March 17, 1949, authorized 
by the current order of March 23, 1949. Notice of this petition 
of November 30, 1948, was published in the Federal Register on De- 
cember 17, 1948 (13 F. R. 7805). No interested member of the public 
protested the action requested. This order merely continues the 
provisions of the current order, i. e., the order of March 23, 1949, 
in effect for an additional period of eighteen months. In view of 
the foregoing, it is found that notice and public procedure are unnec- 
essary in connection with this order. 

This order shall become effective on April 1, 1950. 

Copies hereof shall be served upon the parties by registered mail 
or in person, 
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(No. 2345) 


In re Sioux City Stock Yards Co. P&S Doc. No. 425. Decided Feb- 

ruary 9, 1950. 
Continuation of Rates and Charges 

By agreement of the parties the current temporary rate order of September 9, 
1948, is continued in effect to and including March 24, 1952. 

Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Ashley Sellers, of McFarland and Sellers, Washington, D. C., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seqg.), in which reasonable rates 
were prescribed for the respondent by an order dated December 13, 
1934. Supplemental orders have been entered from time to time and 
by order dated September 9, 1948, the respondent was authorized 
to charge the temporary rates and charges therein set forth until 
March 24, 1950, at which time other temporary rates and charges then 
in effect were due to expire. 

By petition filed on January 27, 1950, the respondent seeks to have 
the temporary rates and charges now in effect continued in effect 
until March 24, 1952, unless otherwise extended or modified. The 
answer of the Production and Marketing Administration recommends 
that the respondent’s petition be granted on the basis of the infor- 
mation contained in respondent’s petition, in the attachment thereto, 
and in respondent’s annual and periodic reports filed pursuant to 
previous orders entered herein. 

Inasmuch as the parties are agreed, respondent is authorized to con- 
tinue to assess the rates and charges now in effect until and including 
March 24, 1952, subject to further order herein. The conditions set 
forth in the order of July 3, 1946, with reference to the filing of 
quarterly reports and the reduction of rates upon the basis of informa- 
tion contained in said reports, shall continue to be in effect. 

The schedule of rates and charges currently in effect was authorized 
by previous orders which were preceded by notices published in the 
Federal Register and, although opportunity was afforded all inter- 
ested persons to be heard, no protests were received. This order 
merely continues the present charges in effect for an additional period. 
In view of the foregoing, it is found that notice and public procedure 
on the rule are unnecessary. This order shall become effective on 
March 24, 1950, and copies hereof shall be served upon the respondent. 
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(No. 2346) 































Arkansas Valley Sales Company v. Bruce-Jones Live Stock Commis- 
sion Company. P&S Doc. No. 1861. Decided February 13, 1950. 





Dismissal—Failure to State Cause of Action 


Where complainant alleged that respondent commission company had refused to 
pay a draft drawn upon it by one W in payment for livestock purchased from 
complainant, it is held, that, since complainant does not claim that W pur- 
chased the livestock as agent for respondent or that respondent held out W 
as its agent, the mere allegation that respondent failed to honor a draft 
drawn upon it by W for livestock purchased by the latter does not state a 
cause of action under the act and, therefore, the complaint should be 
dismissed.* 


Compliance with Limitation Period for Filing of Complaint for Reparation 


Where formal complaint was filed on January 31, 1949, with respect to matters 
taking place November 12-15, 1948, and an informal complaint was filed 
prior to January 31, 1949, held, that complaint was timely filed within the 
90-day limitation period provided for by the act.* 


Administrative Determination of Constitutionality of Statute 


Where reparation complaint states a cause of action the Department is not in 
an appropriate position as an administrative agency to pass upon the consti- 
tutionality of the act entrusted to it for administration.* 


Constitutionality of Act—Right to Jury Trial—Seventh Amendment to 
Federal Constitution 


Since any reparation award made under the act must be enforced in a court of 
law, in a suit which “. . . shall proceed in all respects like other suits for 
damages .. .” respondent is not precluded from a jury trial and the act 
is not unconstitutional in this respect.* 

Mr. Wilkie Ham, of Ham, Johnson & Shinn, Lamar, Colorado, and Messrs. 
NeSmith & Irwin, of Wichita, Kansas, for complainant. Messrs. Myers ¢ 
Snerly, of Chicago, Illinois, for respondent. Mr. John J. Murray, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





ORDER OF DISMISSAL 





This is a reparation proceeding under Section 309 (a) of the 
Packers and Stockyards Act, 1921 (7 U. S. C. 181 e¢ seg.). Com- 
plainant, the Arkansas Valley Sales Company of Lamar, Colorado, 
filed a complaint on January 31, 1949, alleging that the Bruce-Jones 
Live Stock Commission Company of Wichita, Kansas, had refused to 















*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hid. 
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pay a draft for $8,127.65 drawn upon it by one Guy Wilson in payment 
for livestock purchased from complainant. The complaint says: 

“Bruce-Jones Livestock Commission Co., of Wichita, Kansas, refused to pay 
a draft drawn on them for $8,127.65 by Guy Wilson, whereas they had been 
honoring all drafts drawn on them by him for several months. We have at no 
time received word not to accept drafts signed by Guy Wilson. Mr. Guy Wilson 
informed us that the cattle for which this draft was drawn went to the Bruce- 
Jones Livestock Commission Co. at Wichita, Kansas.” 

Respondent filed an answer to the complaint and also a motion to 
dismiss the complaint together with a supporting brief. There were 
also filed in the proceeding, pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), investigation reports prepared by the Live- 
stock Branch, Production and Marketing Administration, copies of 
which were served upon the parties. Copies of the respondent’s 
answer and motion to dismiss were served upon complainant. No 
reply to the motion to dismiss has been received and neither party up 
to this stage of the proceeding has taken issue with the statements con- 
tained in the investigation reports. Presiding Officer John J. Murray 
on February 3, 1950, certified the motion to dismiss to the Judicial 
Officer. 

Respondent contends that the complaint should be dismissed because 
it was not filed within ninety days after the occurrence of the acts 
protested. The formal complaint was filed on January 31, 1949, with 
respect to matters taking place November 12-15, 1948, and was there- 
fore timely. In addition, an informal complaint was made prior to 
January 31, 1949, and the making of an informal complaint within 
the ninety-day period is sufficient. 

Respondent also argues that the only possible cause of action stated 
in the complaint is a common-law action with respect to which respond- 
ent is entitled to a trial in a court of law by a jury and that the Seventh 
Amendment to the Constitution would be violated if there should be a 
hearing held in this proceeding. If the complaint states a cause of 
action under the act, we are not in an appropriate position as an ad- 
ministrative agency to pass upon the constitutionality of a law com- 
mitted to us for administration. However, any reparation award 
made must be enforced in a court of law in a suit which “. . . shall 
proceed in all respects like other suits for damages. . . .” Respond- 
ent is not precluded from a jury trial and the act is not unconstitu- 
tional in this respect. Southern Ry. Co. v. Eichler et al., 56 F. (2d) 
1010 (C. C. A. 8th, 1932). 

Respondent also argues that the complaint does not allege any viola- 
tion of the act or the regulations issued thereunder. We would not 
dismiss a complaint merely for failure to mention a particular part 
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of the act or regulations if the facts alleged disclose a cause of action 
under the statute. However, the question remains as to whether a 
cause of action under the act is set out in the complaint. 

The complaint does not claim that Guy Wilson purchased the live- 
stock as agent for the respondent or that respondent held out Guy 
Wilson as its agent. Other than the allegation that respondent had 
honored prior drafts over a period of several months, there are no 
facts set out as a basis (1) for a legal obligation generally upon 
respondent to pay the draft or (2) for a responsibility upon respondent 

_to do so under the act. It seems apparent that Guy Wilson was a 
country trader, that he purchased livestock, including the livestock in 
question, for his own account at various places, and that he consigned 
some of the livestock purchased to respondent for sale on a commis- 
sion basis. While respondent did honor prior drafts by Wilson drawn 
upon it in payment for purchases from complainant, this seems to have 
been merely a limited extension of credit to Wilson by respondent. 
It is apparent too that complainant was acquainted with the nature 
of Wilson’s operations and his relationship to respondent. Under the 
circumstances disclosed, we think that a mere allegation that respond- 
ent failed to honor a draft drawn upon it by Wilson for livestock pur- 
chased by him does not state a cause of action under the act. Such 
was the decision of the Secretary in an almost identical situation in 
P&S Docket No. 1266, Jn re Bank Commission Co. (1940). See also 
Davis and Ham Commission Company v. Mt. Vernon Bank, 133 8. W. 
(Tex.) 448. 

Accordingly, the complaint is dismissed. Complainant, of course, 
has the opportunity to file a petition for reconsideration of this decision 
and order within 15 days after service of a copy thereof. 

Copies hereof shall be served on the parties by registered mail or 
in person. 


(No. 2347) 


In re St. Joseph Stock Yards Company. P&S Doc. No. 298. Decided 
February 16, 1950. 


Continuation of Rates and Charges 
Inasmuch as the parties are agreed respondent is authorized to continue to assess 
the current rates set out in Tariff No. 16, for a period of two years following 
the effective date of this order. 
Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Ashley Sellers, of McFarland and Sellers, Washington, D. C., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seq.). 

The respondent is now operating under an order dated April 21, 
1947 (6 A. D. 534), as modified by orders dated June 10, 1947 (6 A. D. 
534), and April 1, 1948 (7 A. D. 281). These orders authorize the 
assessment of the current rates until and including April 7, 1950. 

On February 6, 1950, the respondent filed a petition requesting that 
the current authorization be continued in effect to and including April 
7, 1952. 

On February 7, 1950, the Livestock Branch filed an answer recom- 
mending that the petition be granted. 

Inasmuch as the parties are agreed the respondent is authorized to 
continue to assess the current rates 1. e. rates set out in Tariff No. 16 
presently filed with the Livestock Branch for a period of two years 
following the effective date of this order unless such rates shall be 
changed by further order before that date. 

This order is issued subject to all of the terms and conditions of the 
stipulation of April 13, 1942, as modified, including the provision with 
respect to quarterly reports. 

The schedule of rates currently in effect was authorized by the orders 
mentioned above. These orders were issued upon petitions by re- 
spondent and answers by the Livestock Branch. Notice of each pe- 
tition, except the one resulting in the order of June 10, 1947, was pub- 
lished in the Federal Register. No interested party protested the 
action sought by the petitions. In view of the foregoing, it is found 
that notice and public procedure are unnecessary in connection with 
this petition. 

This order shall become effective on April 7, 1950. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2348) 


In re Julian Rogers. P&S Doc. No. 1848. Decided February 21, 
1950. 
Suspension of Registration Held in Abeyance 


Where the order of inquiry charged respondent with wilful violations of various 
provisions of the act and respondent signed a stipulation admitting the al- 
legations of fact alleged in the order of inquiry and consenting to a cease 
and desist order and to a suspension of his registration for a period of 80 
days, providing such suspension be held in abeyance, which was recommended 
by the Livestock Branch, the respondent's registration is suspended for 30 
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days, which suspension is held in abeyance and shall not become effective 
unless respondent, within two years from the date of the order, is again 
found, after opportunity for a hearing, to have violated the act and the 
regulations thereunder.* 


Cease and Desist—Violations of Act 


Respondent is ordered to cease and desist from restricting or eliminating com- 
petition at stockyards posted under the act by coercion, intimidation or 
unfair and discriminatory agreements with livestock buyers or by any other 
unlawful means and from increasing the weights shown on scale tickets 
at the time of purchase when the livestock is sold, purportedly on the 
basis of scale ticket weights.* 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Julian Rogers, of Lexington, Kentucky, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seg.). Respondent is registered under the 
act as a dealer engaged in the business of buying and selling livestock 
for his own account at a number of stockyards in Kentucky. The 
Order of Inquiry and Notice of Hearing issued by the Director, Live- 


stock Branch, Production and Marketing Administration, charges 
that respondent wilfully restricted or eliminated competition at vari- 
ous posted stockyards in Kentucky through coercion, intimidation or 
unfair and discriminatory agreements with livestock buyers and that 
with respect to livestock purchased at several posted stockyards, re- 
spondent sold the livestock purportedly on the basis of weights shown 
on scale tickets issued by the stockyard when in fact the respondent, 
without reweighing the livestock, billed the purchasers on the basis of 
increased weights, retaining copies in his records of the false billings. 

The respondent filed an answer consisting mainly of general denials 
of the charges in the complaint. Subsequently respondent submitted 
a stipulation consenting to the issuance, without a hearing, of an order 
(1) requiring him to cease and desist from continuing the unlawful, 
unfair, unjustly discriminatory and deceptive practices complained 
of in the Order of Inquiry and (2) suspending his registration for 
30 days, such suspension to be held in abeyance and not become ef- 
fective unless, within two years from the date of the order in this 
proceeding, respondent is again found, after opportunity for hearing, 
to have violated the act or the regulations under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Complainant filed a statement recommending that the consent order 
be adopted. The statement points out that respondent has been an 
important outlet for the livestock auction markets in Kentucky buy- 
ing about $350,000 worth of livestock weekly, that an effective sus- 
pension of respondent’s registration would result in a condition tem- 
porarily at least whereby there would not be sufficient buyer outlets 
for the average volume of livestock received at these markets and that 
livestock producers would thereby be adversely affected by a lack of 
buying competition. The statement also recites that many of the 
packers to whom respondent has sold livestock are financially weak, 
that well over a million dollars is due respondent from packers and 
that a formal hearing or an effective suspension at this time might 
jeopardize the payments for livestock by respondent to the auction 
market companies and their producer-patrons. 


FINDINGS OF FACT 


1. The respondent, Julian Rogers, is registered with the Secretary 
of Agriculture as a dealer engaged in the buying and selling of live- 
stock for his own account at the stockyards mentioned below which 
were posted stockyards under the act. 

2. The respondent wilfully restricted or eliminated competition at 
posted stockyards in Kentucky through coercion, intimidation or 
unfair and discriminatory agreements with livestock buyers in that: 

(a) In the spring of 1947, the respondent made an agreement with 
Nobel Ogden, a hog buyer for the Fisher Packing Company of Louis- 
ville, Kentucky, to eliminate competitive bidding between themselves 
at various posted stockyards in Kentucky. 

(b) In January 1948, the respondent, by refraining for a limited 
period of time from bidding on livestock at the Clay Gentry Stock- 
yards Company, Inc., Lexington, Kentucky, a posted stockyard, and 
threatening to withdraw his livestock buying permanently from such 
stockyard and to “close up the stockyard” if the stockyard owners ac- 
cepted and filled any further purchase orders, compelled James M. 
Sharp, principal owner of said stockyard to agree not to fill orders 
for prospective purchasers of livestock at the stockyard. 

(c) In January 1948, the respondent intimidated the officials of 
the Pine Mountain Packing Company of Blackey, Kentucky, and 
caused that company to discontinue purchasing livestock at the Clay 
Gentry Stockyards Company, Inc., Lexington, Kentucky. 

(d) In January 1948, the respondent made an agreement with Lyle 
Sims whereby the respondent agreed to permit Lyle Sims to buy 
a limited number of hogs at certain posted stockyards in Kentucky 
without competition from the respondent provided Sims refrained 
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from buying livestock at the Lexington and Paris, Kentucky, stock- 
yards, both of which were posted stockyards. 

(e) At divers other times during 1947 and 1948, the respondent 
through coercion, intimidation or unfair and discriminatory agree- 
ments with livestock buyers restricted or eliminated competitive buy- 
ing at posted stockyards in the State of Kentucky. 

3. On a number of occasions in 1947 and 1948, respondent sold live- 
stock which he had purchased at the Cynthiana Live Stock Sales 
Company Yards, Cynthiana, Kentucky, Farmers Stockyards, Flem- 
-ingsburg, Kentucky, Garrard County Stockyards Company, Lan- 
caster, Kentucky, Maysville Stock Yards, Maysville, Kentucky, Win- 

chester Stock Yards, Winchester, Kentucky, and Madison Sales Com- 
‘ pany Stockyards, Richmond, Kentucky, purportedly on the basis of 
weights shown on scale tickets issued by the stockyard when, in fact, 
respondent, without reweighing, billed the purchasers on the basis of 
higher weights and retained copies of the false billings in his records. 


CONCLUSION 


The charges admitted by respondent are serious and ordinarily 
would warrant an effective suspension for a substantial period of time. 
However, for the reasons given in complainant’s statement, described 
above under “Preliminary Statement,” the consent order proposed is 
adopted. 

ORDER 


Respondent shall cease and desist forthwith (1) from restricting or 
eliminating competition at stockyards posted under the act by coer- 
cion, intimidation, unfair or discriminatory agreements with livestock 
buyers or by any other unlawful means, and (2) from increasing the 
weights of livestock over the weights shown on scale tickets at the 
time of purchase when the livestock is sold purportedly on the basis 
of scale ticket weights. 

The respondent’s registration is suspended for 30 days which shall 
be held in abeyance and not become effective unless respondent, within 
two years from the date of this order, is again found, after oppor- 
tunity for hearing, to have violated the act or the regulations there- 
under. 

The respondent shall keep such books and records as will fully and 
correctly disclose all transactions involved in his business as a regis- 
trant. 
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(No. 2349) 


In re St. Paul Union Stockyards Company. P&S Doc. No. 1211. 
Decided February 24, 1950. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed respondent is authorized to continue to 
assess the current rates set out in the order of April 1, 1948, as modified 
by the order of March 25, 1949, for a period of two years, following the 
effective date of this order. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Ashley Sellers, of McFarland and Sellers, Washington, D. C., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 


1921, as amended (7 U.S. C. 181 et seg.). 
The respondent is now operating under an order dated April 1, 


1948 (7 A. D. 282) as modified by an order dated March 25, 1949 (8 
A. D. 256), providing for assessment of certain temporary rates for 
stockyard services until and including April 6, 1950. 

On February 15, 1950, respondent filed a petition requesting that 
the current schedule of rates be continued in effect until April 7, 1952, 
unless modified or extended by further order prior to that date. 

On February 16, 1950, the Livestock Branch filed an answer recom- 
mending that the petition be granted. 

Inasmuch as the parties are agreed the petition is granted and the 
order of April 1, 1948, as modified by the order of March 25, 1949, 
is continued in effect to and including April 6, 1952, unless changed 
by further order before that date. 

The orders of April 1, 1948 and March 25, 1949, were issued upon 
petitions by the sesnendent: answers by the Livestock Branch and 
opportunities for interested parties to be heard upon the matters in- 
volved. No interested party indicated any opposition or desire to be 
heard in the matters. This order merely continues the current rates 
in effect for a period of two years. In view of these circumstances 
it is found that notice and public procedure are unnecessary. 

This order shall become effective on April 7, 1950. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 
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(No. 2350) 


In re Market Agencies at the Sioux City Stock Yards, Sioux City, 
Iowa. P&S Doc. No. 308. Decided February 27, 1950. 


Motion to Extend Period Allowed to Rehear, Reargue and Reconsider Prior 
Decision Granted 


Respondent’s motion for the extension until April 15, 1950, of the period allowed 
to rehear, to reargue and to reconsider, etc., the decision and order entered 
January 31, 1950, granted, which extension of time shall be available also 
for the Livestock Branch, Production and Marketing Administration, and 
the prior decision and order entered January 31, 1950, shall remain in effect 
pending final disposition of any such petition to be filed by either party. 


. Elmer J. Scott for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Ashley Sellers, of McFarland and Sellers, Washington, D. C., 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
EXTENSION OF TIME 


In this rate proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S. C. 181 et seqg.), respondents filed on February 9, 
1950, a motion for the extension until April 15, 1950, of the period 


allowed to rehear, to reargue, to reconsider, etc., the decision and order 
entered January 31, 1950. On February 21, 1950, the Livestock 
Branch, Production and Marketing Administration, filed an answer 
to the motion stating that it has no objections to the granting of the 
motion but recommends that the extension of time be available also 
for the Branch. 

Accordingly, the time for filing such petitions is extended for both 
sides in the proceeding to April 15, 1950. In the meantime, the deci- 
sion and order of January 31, 1950, shall become effective as ordered 
and shall remain in effect pending final disposition of any such peti- 
tion filed by either party on or before April 15, 1950, or, if no such 
petition is filed by either party on or before such date, the decision 
and order of January 31, 1950, shall become final. 
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(No. 2351) 


In re H. B. Mattingly and Loren F. Sutton, partners, d. b. a. Mattingly 
and Sutton Live Stock Commission Company. P&S Doc. No. 
1866. Decided February 28, 1950. 


Cease and Desist—Violation of Act 


Respondent registered as a market agency engaged in the business of buying and 
selling livestock on a commission basis is ordered to cease and desist from 
misrepresenting to buyers of livestock the ownership of livestock sold.* 

Mr. Jerome S. Ducrest for complainant. Mr. H. B. Mattingly, of St. Louis, Mis- 
souri, for respondents, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 e¢ seg.). An Order of Inquiry 
and Notice of Hearing by the Director, Livestock Branch, Production 
and Marketing Administration, charged respondents with misrepre- 
senting to a packer buyer the ownership of livestock which had been 
planted with respondents for sale by a livestock buyer for the packing 
company. Respondents admitted the facts alleged, waiving a hearing, 
and consented to the issuance of a cease and desist order. The com- 
plainant agreed that a cease and desist order would be a sufficient 
sanction. The recommendation of complainant is adopted herein. 


FINDINGS OF FACT 


1. The Mississippi Valley Stockyards, St. Louis, Missouri, herein- 
after referred to as the stockyard, was at all times mentioned herein a 
posted stockyard under the provisions of the act. 

2. The respondents at the times of the transactions hereinafter 
referred to were registered with the Secretary of Agriculture as a 
market agency engaged in the business of buying and selling livestock 
on a commission basis at the stockyard. 

3. On a number of occasions in 1948 and 1949 the respondents, in 
connection with the sale of livestock to the Royal Packing Company, 
St. Louis, Missouri, knowingly concealed the fact that Turner and 
Sutton, a registered dealer, owned the livestock by misrepresenting to 
the Royal Packing Company that persons other than Turner and Sut- 
ton were the owners. The respondents knew that Turner and Sutton 
was a livestock buyer for the Royal Packing Company. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed., 
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CONCLUSIONS 
By reason of the facts set out in Finding of Fact 3, the respondents 
have violated sections 307, 312 (a) and 402 of act. 
ORDER 


Effective forthwith, respondents shali cease and desist from mis- 
representing to buyers of livestock the ownership of livestock sold. 


(No. 2352) 


' In re Mississippi Valley Livestock Commission Company. P&S Doc. 
No. 1866. Decided February 28, 1950. 


(Same as 9 A. D. 213) 


Mr. Jerome 8S. Ducrest for complainant. Mr. John C. Kappel, Jr., of St. Louis, 
Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.). An Order of Inquiry 
and Notice of Hearing by the Director, Livestock Branch, Production 
and Marketing Administration, charged respondent with misrepre- 
senting to a packer buyer on a number of occasions in 1948 the owner- 
ship of livestock which had been planted with respondent for sale by 
a livestock buyer for the packer. An answer was filed by R. C. Calif 
stating that the partnership comprising the Mississippi Valley Live- 
stock Commission Company at the time of the actions alleged was dis- 
solved on December 31, 1948, and that three of the four partners, 
including R. C. Calif, organized on January 1, 1949, the Mississippi 
Valley Livestock Commission Company. The answer admits the facts 
alleged but denies any wilful intent to deceive or defraud the packer 
buyer. Respondent consents to the issuance of a cease and desist 
order, waiving a hearing, and the complainant recommends adoption 
of such a consent order. 

FINDINGS OF FACT 


1. The Mississippi Valley Stockyards, St. Louis, Missouri, herein- 
after referred to as the stockyard, was at all times mentioned herein 
a posted stockyard under the provisions of the act. 

2. The respondent is registered with the Secretary of Agriculture 
as a market agency engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and at the times of the 
transactions hereinafter referred to was so registered. 
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3. On a number of occasions in 1948, the respondent, in connection 
with sales on a commission basis at the stockyard to the Sieloff Packing 
Company, St. Louis, Missouri, of livestock planted with respondent for 
sale, misrepresented to the packer the ownership of the livestock and 
knowingly concealed from such packer the fact that Arthur H. Schroe- 
der, a livestock buyer for the packer, was the owner of the livestock. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 3, the respondent 
has wilfully violated sections 307, 312 (a) and 402 of the act. 


ORDER 


Effective forthwith, respondent shall cease and desist from mis- 
representing to buyers of livestock the ownership of livestock sold. 


(No. 2353) 


In re Producers Livestock Marketing Association. P&S Doc. No. 
1852. Decided February 28, 1950. 


(Same as 9 A. D. 213) 


Mr. Jerome S. Ducrest for complainant. Mr. Harold G. Baker, of Baker, Lese- 
mann, Kagy € Wagner, of East St. Louis, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
; PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.).. An Order of Inquiry 
and Notice of Hearing by the Director, Livestock Branch, Production 
and Marketing Administration, charged respondent with misrepre- 
senting to a packer buyer on a number of occasions in 1948 the owner- 
ship of livestock which had been planted with respondent for sale by a 
livestock buyer for the packer. An answer was filed by respondent 
admitting the facts alleged but stating that respondent stopped the 
activities complained of when it discovered that its employees were 
cooperating with the buyer for the packer. Respondent waived a hear- 
ing and consented to the issuance of a cease and desist order. The 
complainant recommends adoption of such a consent order. 


FINDINGS OF FACT 


1. The Mississippi Valley Stockyards, St. Louis, Missouri, herein- 
after referred to as the stockyard, was at all times mentioned herein a 
posted stockyard under the provisions of the act. 


; 
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2. The respondent is registered with the Secretary of Agriculture as 
a market agency engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and at the times of the 
transactions hereinafter referred to was so registered. Prior to Sep- 
tember 23, 1948, the respondent was registered in the name of Pro- 
ducers Livestock Commission Company. 

3. On a number of occasions in 1948, the respondent, in connection 
with sales on a commission basis at the stockyard to the Sieloff Packing 
Company, St. Louis, Missouri, of livestock planted with respondent 
for sale, misrepresented to the packer the ownership of the livestock 
and knowingly concealed from such packer the fact that Arthur H. 
Schroeder, a livestock buyer for the packer, was the owner of the live- 


stock. 
CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 3, the respondent 
has wilfully violated sections 307, 312 (a) and 402 of the act. 


ORDER 


Effective forthwith, respondent shall cease and desist from misrepre- 
senting to buyers of livestock the ownership of livestock sold. 


(No. 2354) 


Ernest E. Fadler Company v. Hill Produce Company. PACA Doc. 
No. 5052. Decided February 1, 1950. 


Failure to Pay Balance of Purchase Price—Failure to Establish Breach of 
Warranty—Evidence—Too General and Indefinite 


Where complainant-seller contracted through its agent to sell to respondent- 
buyer a “good car of cabbage”, and upon arrival of the cabbage at destination 
respondent and one of his employees made a doorway inspection after which 
respondent claimed the cabbage was in an unsatisfactory condition because 
of decay and yellow leaves, and subsequently removed and sold 194 bags of 
cabbage, abandoning 295 bags to the railroad, but at no time requested or ob- 
tained an official or independent inspection, it is held, in an action by com- 
plainant to recover the balance of the purchase price of the cabbage, that the 
evidence of bad condition is too general and too indefinite to support a finding 
that the cabbage did not meet contract requirements, and complainant should 
be awarded reparation with interest.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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Failure to Give Notice of Rejection of Commodity Within 24 Hours as Con- 
stituting Acceptance—Partial Unloading of Car Tantamount to Acceptance 
of Shipment 

Where respondent contended that he rejected the shipment within a reasonable 

time, and the evidence shows that respondent was given notice of arrival at 
6:30 a. m. on March 26, but did not contact complainant until March 29, at 
which time respondent first gave actual notice of rejection, it is held, that 
respondent accepted the shipment by failing to give notice within 24 hours 
after receipt of notice of arrival, and that, where respondent’s own testimony 
was to the effect that some 50 bags of cabbage were unloaded on March 26 or 
27, such unloading of a part of the cabbage amounted to an acceptance of 


the shipment.* 

Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. Everett 
Prosser, of Carbondale, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Informal complaint was received by the Regulatory Division, Fruit 
and Vegetable Branch, on March 20, 1948, and a formal complaint was 
filed September 16, 1948. A copy of the formal complaint and a 
copy of the report of investigation were served upon respondent by 
registered mail on October 25, 1948. A copy of the report of in- 
vestigation was also served upon complainant by registered mail on 
October 25, 1948. Respondent’s answer was filed on November 8, 
1948, 

Complainant alleges that respondent purchased a carload of cabbage 
from complainant through D. O. Williams, a broker in St. Louis, 
Missouri, for the total price of $625, plus $60 for top ice; that the sale 
was made on the basis of an inspection at St. Louis by Williams; that 
the shipment was diverted to Carbondale, Illinois; that upon arrival 
respondent unloaded and retained part of the cabbage, but rejected 
the balance without reasonable cause; and that respondent paid com- 
plainant the sum of $94.71 on the shipment, but has failed and refused 
to pay the balance of $590.29. 

Respondent alleges that the sale was made subject to respondent’s 
right to inspect and accept or reject the shipment upon delivery to 
respondent at Carbondale, Illinois. Respondent further alleges that, 
upon arrival of the shipment, respondent found the cabbage to be in 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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an unsatisfactory condition and notified complainant of his refusal to 
accept the produce as delivered to him; that complainant authorized 
respondent to handle the car for complainant’s account; that respond- 
ent sold a portion of the shipment and remitted $94.71 to complainant; 
and that the balance of the cabbage was damaged beyond possibility 
of salvage and was rejected to the railroad. 

An oral hearing was held at Carbondale, Illinois, on April 21, 1949. 
The depositions of two witnesses were received in evidence on behalf 
of complainant. Respondent was represented by counsel and intro- 
duced the oral testimony of two witnesses. 


FINDINGS OF FACT 


1. Complainant, Ernest E. Fadler Company, is a corporation whose 
' principal office is at 311 Produce Exchange Building, Kansas City, 
Missouri. 

2. Respondent is an individual, S. G. Hill, doing business as Hill 
Produce Company, whose address is Carbondale, Illinois. At the 
time of the transaction complained of herein, respondent was licensed 
under the act. 

3. On or about March 24, 1948, respondent entered into an oral 
contract with complainant’s agent, D. O. Williams, at St. Louis, Mis- 
souri, for the purchase of one carload of good cabbage, containing 
500 sacks, at $1.25 per sack, f. o. b. shipping point, plus $60 for top 
ice. Respondent requested complainant’s agent to inspect the carload 
of cabbage and if he found the cabbage to be in good condition to ship 
it to respondent’s place of business at Carbondale, Illinois. Com- 
plainant’s agent did not disclose the name of his principal at the 
time of sale. 

4, The cabbage in question was contained in car ART 23385 which 
had been shipped from San Benito, Texas, on March 15, 1948. At the 
time the cabbage was sold to respondent, the car was standing on track 
in St. Louis, Missouri. Complainant’s agent inspected the shipment 
and was of the opinion it was in good condition. 

5. On March 25, 1948, the shipment arrived at Carbondale, Illinois. 
The following morning at 6:30, the carrier gave respondent notice 
of arrival. Respondent and one of his employees inspected the cab- 
bage in the doorway. About 50 sacks of cabbage were unloaded by 
respondent on or about March 26 or 27. 

6. On March 26, 1948, a Friday, respondent attempted to call com- 
plainant’s agent at St. Louis by telephone. He was unable to reach 
him until shortly before noon the next day. Respondent advised the 
agent of “the unsatisfactory condition” of the cabbage and stated that 
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unless a suitable allowance was made, the shipment would be rejected. 
At that time, the agent told respondent the name of the seller. 

7. On March 29, 1948, respondent called complainant by telephone 
and requested an allowance on the shipment. Complainant offered 
an allowance of 10 cents per sack, but respondent refused this offer. 
Respondent advised complainant that the car would be handled for 
complainant’s account. Complainant did not agree to this ar- 
rangement. 

8. Respondent removed a total of 205 sacks of cabbage from the car. 
The remaining 295 sacks were left in the car for disposition by the 
railroad. Respondent has remitted only $94.71 to complainant. 

9. Formal complaint was filed September 16, 1948, and within 9 
months after the accrual of the alleged cause of action. 


CONCLUSIONS 


Respondent was at St. Louis on March 24, 1948, at the time this 
sale was negotiated. D.O. Williams had been authorized by the com- 
plainant to sell the cabbage in car ART 23385. According to the 
testimony, respondent met Williams on the street and asked Williams 
whether he had a car of cabbage to sell. Williams responded that he 
had a car of Texas cabbage that looked good. Respondent told 
Williams that he did not have time to go to the track to inspect the 
car, but instructed Williams to do so and, if it looked good, to send the 
car to respondent at Carbondale, Illinois. The price agreed upon was 
$1.25 per sack f. o. b. shipping point. Williams informed respondent 
that he was acting only as agent but he did not state the name of his 
principal, the complainant. 

Complainant contends that since respondent was present at St. Louis, 
he had an opportunity to inspect the car which was tantamount to 
an actual inspection thereof, and that, accordingly, this should be con- 
sidered a sale after inspection by respondent, thereby eliminating 
implied warranties. Respondent was under no obligation to go to 
the tracks to inspect the cabbage. He chose to rely on Williams’ 
representations regarding the cabbage. In these circumstances, this 
cannot be considered a sale after inspection by respondent. 

Complainant contends further that respondent constituted Williams 
his agent to inspect the cabbage, and that respondent is bound by 
Williams’ inspection and approval of the shipment. The facts in the 
case do not bear out this contention. Respondent did not agree to be 
bound by Williams’ inspection. The import of respondent’s request 
was that Williams should examine the shipment carefully to make 
certain that his representation that it was a “good car of cabbage” 
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was accurate before shipping it to respondent. It is concluded that 
this was a sale by description. 

Respondent contends that the shipment, upon arrival in Carbon- 
dale on March 26, did not meet contract requirements in that it was 
not a “good” carload of cabbage. Respondent and one of his em- 
ployees testified that they inspected the shipment upon arrival. The 
employee, Ira G. McLaughlin, said: 

“On breaking the seal and opening the doors, I noticed a terrific stench, an 
odor, which to me designated rotten cabbage and on closer examination I noticed 
quite a lot of yellow leaves on the sacks around the door. The cabbage, of 
course, was piled too high to permit me to get into the car being covered with top 
ice and I could not crawl over it.” 


Respondent said: 


“Well, the car was smelly and when a car of cabbage is smelly, it’s bad, and 
it had quite a little decay and the outside leaves were yellow.” 
Respondent further testified that he assisted in determining which 
bags of cabbage would be unloaded and which left in the car, and 
that those bags left in the car contained “deteriorated or unsaleable” 
cabbage. A notation on the delivery receipt which the railroad gave 
respondent reads as follows: “295 bags salvaged by ICRR—showed 


decay and yellow at inspection 3/29/48, H. E. Goetz, Agent.” 

The shipment was inspected at St. Louis, Missouri, on March 23, 
1948, by the Western Weighing and Inspection Bureau. The report 
of this inspection states, in part: 

“Round type green cabbage no brand or marks visible packed full small to 
mostly medium size clean well headed well to close trimmed and green to pale 
green color. 

“Firm fresh no decay or freezing injury found. 

“Inspection restricted to exposed sacks in doorway account high loading and 

body ice.” 
No official or independent inspection at destination was requested or 
obtained by respondent. Neither testimony of respondent and his 
employee, nor the notation on the railroad company’s delivery receipt, 
give any clue concerning the percentage of decay or the extent of 
damage from yellow leaves. Since the contract was for “good” cab- 
bage, something less than perfect cabbage would meet contract re- 
quirements. In other words, there could have been some decay and 
some yellow leaves and the cabbage could still have been “good.” The 
evidence of bad condition is too general and too indefinite to support 
a finding that the cabbage did not meet contract requirements. 

Although respondent contends that he rejected the shipment within 
a reasonable time, the evidence is to the contrary. The car arrived 
at Carbondale on March 25 and notice of arrival was given by the 
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carrier to respondent at 6:30 a.m. on March 26. Respondent states 
that he attempted to call Williams on the 26th but did not actually 
talk to him until about noon on Saturday, the 27th. Respondent does 
not claim that he gave notice of rejection to Williams; instead, he 
says that he told Williams he would reject unless he could get a 
satisfactory allowance. On Monday, March 29th, respondent talked 
to J. F. Wood, an employee of complainant, by telephone. It was in 
this conversation, if at all, that respondent first gave notice of rejection. 
But this was the fourth day after receipt of notice of arrival. Re- 
spondent accepted the shipment by failing to give notice of rejection 
within 24 hours after receipt of notice of arrival. See subsections 
(r) and (s) of section 46.2 of the regulations (7 CFR 46.2 (r) and 
(s)). Furthermore, according to respondent’s own testimony, some 50 
bags of the cabbage were unloaded on March 26 or 27. Such unload- 
ing of a part of the cabbage amounted to an acceptance of the 
shipment. 

Respondent alleges, in effect, that a new contract was made on 
March 29th, whereby respondent was to handle the cabbage for com- 
plainant’s account. The record shows that respondent remitted $94.71 
to complainant on April 10, 1948, and in that connection submitted 
a “report” on the disposition of the carload. The $94.71 figure was 
computed by taking 194 bags (the number claimed to have been salable 
out of the 205 bags removed from the car) at a price of $1.25 per bag, 
$232.50, plus freight and top ice on 194 bags, $126.22, less freight on 
the entire shipment, $264.06. It thus appears that respondent remitted 
on the basis of the original contract price of $1.25 per bag, f. o. b., and 
not on the basis of actual sales, as he would have been obligated to do if 
the original contract had been supplanted by the alleged consignment 
contract. Complainant’s employee, Wood, denies that there was a 
new contract. Respondent testified that he offered to handle the cab- 
bage for complainant’s account but did not state definitely that this 
offer was accepted. It is concluded that complainant did not accept 
respondent’s offer to handle the shipment for complainant’s account, 
and that no new agreement for the handling of the shipment on a 
consignment basis ever became effective. 

To summarize, since respondent accepted the shipment of cabbage 
and has failed to prove that complainant breached the contract in any 
respect, or that a new contract was made, respondent is liable for the 
full contract price of $685, less $94.71 which has been paid. Respond- 
ent’s failure to pay the balance of $590.29 is in violation of section 2 
of the act. Reparation in the amount of $590.29, with interest, should 
be awarded to complainant and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $590.29, with interest thereon at the 
rate of 5 percent per annum from April 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2355) 


* The Schuman Company v. J. E. Nelson & Sons. PACA Doc. No. 5075. 
Decided February 1, 1950. ; 


Unlawful Rejection—Waiver of Claim for Damages 


Where complainant sold a carload of lettuce to respondent, f. o. b. acceptance 
final, to be billed “open” to respondent, and respondent rejected the ship- 
ment because it was billed “advise” rather than “open”, held, respondent is 
liable to complainant for the purchase price and by rejection of the produce 
respondent waived any claim for damages which it might otherwise have 
against the seller.* 


Breach of Contract No Defense in Purchase on F. O. B. Acceptance Final Basis 


Where respondent purchased a car of lettuce on an f. o. b. acceptance final basis, 
but rejected the shipment because complainant billed the car “advise” rather 
than “open”, as required by the contract, complainant’s breach is not a 
defense and respondent is liable for the purchase price.* 


Waiver of Statute of Frauds 


Where respondent relied upon the defense of the statute of frauds for the first 
time in the proceeding in his brief filed after the close of the hearing, held, 
respondent waived the benefit of this defense.* 


Evidence—Terms of Contract of Purchase and Sale 


Evidence held to show that the sale was made on an f. o. b. acceptance final basis 
with shipment to be billed “open” rather than “advise” to respondent.* 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. James W. Nelson, 
of Altoona, Pennsylvania, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1946 ed. 499a e¢ seg.). Informal 
complaint was made on August 24, 1948, and a formal complaint was 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions,—Ed. 
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filed on October 20, 1948. A copy of the formal complaint, together 
with a copy of the report of investigation, was served upon respondent 
by registered mail on January 5, 1949. A copy of the report of in- 
vestigation was served in like manner upon complainant on January 
6, 1949. Copies of the supplemental report of investigation were 
served by registered mail upon complainant and respondent, respec- 
tively, on May 23, 1949, and May 21, 1949. 

It is alleged in the formal complaint that on August 20, 1948, com- 
plainant sold to respondent 312 crates of Gold Star Brand lettuce, con- 
tained in car MDT 5743, which had been shipped from Salinas, Cali- 
fornia, on August 13, 1948, at an agreed price of $2.10 per crate, f. o. b. 
acceptance final, plus $60 top ice, plus all retop icing. It is also alleged 
that the car was to be billed “advise” by complainant to respondent ; 
that complainant diverted the car to Johnstown, Pennsylvania, on 
August 20, 1948, on instructions from respondent; that respondent 
rejected the shipment, whereupon complainant diverted the car to 
New York City where it was abandoned to the carrier; and that no 
part of the purchase price has been paid. 

In its answer, filed January 24, 1949, respondent makes no reference 
to the term “acceptance final” but otherwise admits the existence of 
the contract and all of its provisions as stated by complainant, except 
the provision regarding the mode of billing. Respondent alleges that 
complainant agreed to divert the car of lettuce “open” billing to re- 
spondent at Johnstown, Pennsylvania. Respondent also alleges that 
it refused to accept the shipment of lettuce because of complainant’s 
failure and refusal to divert car MDT 5743 on “open” billing as agreed 
to by the parties. 

A hearing was held at Altoona, Pennsylvania, on June 29, 1949. 
No one appeared for complainant, but, upon complainant’s written 
request, there was received in evidence the complaint with attached 
exhibits and the deposition of Sidney Lipsig, assistant to complain- 
ant’s sales manager, taken at Chicago, Illinois, on May 11, 1949. Re- 
spondent was represented by counsel. James E. Nelson and Virginia 
Stewart testified for the respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, The Schuman Company, is a corporation whose 
post office address is 216 South Water Market, Chicago, Illinois. 

2. Respondent is a partnership composed of James E. Nelson, James 
W. Nelson, and Donald G. Nelson, doing business as J. E. Nelson & 
Sons, with its principal place of business at 1102 Eleventh Street, 
Altoona, Pennsylvania. At the time of the transaction involved 
herein, respondent was licensed under the act. 
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3. On or about August 20, 1948, in the course of interstate com- 
merce, the parties entered into an agreement for the sale by com- 
plainant to respondent of 312 crates of Gold Star Brand lettuce con- 
tained in car MDT 5743, at an agreed price of $2.10 per crate, plus 
$60 top ice, plus retop icing, or for a total price of $715.20, f. 0. b. ac- 
ceptance final. The contract called for the shipment to be billed 
“open” to respondent at Johnstown, Pennsylvania. 

4. On August 20, 1948, complainant ordered the shipment, then in 
transit, diverted to Johnstown, Pennsylvania, and to be billed to it- 
self “advise” respondent. On August 21, 1948, which was two days 
- prior to arrival of the lettuce at destination, respondent rejected the 
shipment to complainant. 

5. On August 26, 1948, complainant diverted the shipment to the 
Allison Produce Company at New York, New York. Following in- 
spection of the produce at New York City by the McCabe Inspection 
Service on August 31, and September 1, 1948, the carload of lettuce 
was abandoned to the carrier. Complainant has received no part of 
the purchase price. 

6. Net proceeds of $56.76 were realized by the carrier upon resale of 
the carload of lettuce. This amount is being held by the carrier. 

7. The formal complaint was filed October 20, 1948, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The primary question herein is whether there was a meeting of 
the minds of the parties with respect to the transaction in question 
and, if so, what terms were agreed upon. The evidence is conflicting. 
Complainant’s deposition witness, Sidney Lipsig, testified that at the 
time he sold the carload of lettuce to respondent’s J. E. Nelson, the 
latter inquired if it would be possible for complainant to bill the car 
“open” to respondent at Johnstown, Pennsylvania, and that Nelson 
was advised by Lipsig that he had no authority to make any such 
arrangement but that he would take it up with complainant’s Credit 
Department and if that department approved, the car would be billed 
“open ;” otherwise the car would have to be billed “advise.” It was 
testified that respondent thereupon requested Lipsig to do the best 
he could. Lipsig testified that the Credit Department refused to 
permit “open” billing of the car and that he therefore confirmed the 
sale to respondent on the basis of the car being billed “advise.” 

Respondent’s James E. Nelson testified that he offered to purchase 
the lettuce rolling in car MDT 5748 provided that it woud be billed 
“open” to Johnstown. According to Nelson, the purpose of the “open” 
billing was to permit respondent’s buyer to inspect the car, which was 
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to be sold solid by respondent as a rolling car or upon arrival at desti- 
nation. The most significant part of Nelson’s testimony is to the 
effect that Lipsig agreed unequivocally to bill the shipment “open.” 
Nelson also testified that upon receipt of complainant’s wire confirm- 
in the sale he sent a telegram to complainant taking exception to the 
provision “all cars rolling advise.” Mr. Nelson’s testimony with respect 
to the manner in which car MDT 5743 was to be billed was corroborated 
by the testimony of his private secretary, who stated that in checking 
complainant’s wire of confirmation she noticed that the phrase “all 
cars rolling advise” was not in conformance with the parties’ telephone 
conversation, that she underscored the quoted words so as to be sure 
Mr. Nelson saw them and that, at Mr. Nelson’s direction, she imme- 
diately sent a wire to complainant taking exception to its failure to 
bill the car “open” to Johnstown. 

In its brief, for the first time in the proceeding, respondent took 
the position that there was no meeting of the minds of the parties. 
However, upon consideration of the entire record, it is concluded that 
the weight of the evidence supports respondent’s testimony and other 
proof that the parties agreed upon a sale of the lettuce in car MDT 
5743, to be billed “open” to Johnstown, Pennsylvania. It is undis- 
puted that the terms were f. o. b. acceptance final. It follows that 
there existed a binding contract between the parties entered into on an 
f. o. b. acceptance final basis, and requiring complainant to bill the 
shipment “open.” 

It is well settled that the term “f. 0. b. acceptance final” in a contract 
means that the buyer not only surrenders his right of rejection but 
also waives, in the event that he does reject, any claim for damages 
which he might otherwise have had against the seller. L. Gillarde & 
Co. v. Martinelli & Co., Inc., 168 F. (2d) 276, amended 169 F. (2d) 
60, cert. den. 335 U.S. 885, 7 A. D. 421, 7 A. D. 595; LeRoy Dyal Co., 
Inc. v. Charles R. Allen, 161 F. (2d) 152, 6 A. D. 490. Under the cir- 
cumstances, the fact the shipment was billed “advise” rather than 
“open” is not available to respondent as a defense. 

After respondent’s rejection, complainant attempted to resell the 
shipment. Despite the fact the car was eventually abandoned to the 
carrier, it is not suggested that complainant failed to exercise due 
diligence in its efforts to make an advantageous disposition. The 
carrier is presently holding net proceeds of $56.76, realized from its 
sale of the lettuce, subject to claim. Since complainant is entitled to 
recover the full contract purchase price from respondent, it follows 
that respondent should receive the funds being held by the carrier. 

In his brief respondent’s attorney relies upon the defense of the 
Statute of Frauds. This was the first mention made by respondent 
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of such defense. It was not referred to in respondent’s answer or at 
the hearing. The holding in M. Lapidus and Sons v. A. B. Friedman 
and Company 8 A. D. 68 and 442 is controlling on this point. It was 
there stated that “To permit respondent to advance the defense of the 
statute of frauds in this case for the first time after the close of the 
hearing and by brief would be to deprive complainant of an oppor- 
tunity to offer evidence in rebuttal or even to argue the issue. Further, 
this would be contrary to the concept of section 47.8 of our rules which 
contemplates that the Presiding Officer, as well as the opposing party, 
shall be informed of the precise nature of respondent’s defense and of 
the issues to be tried before the commencement of the hearing.” It 
is concluded, therefore, that having failed to plead the Statute of 
Frauds affirmatively respondent waived the benefit of this defense. 

In conclusion, respondent’s rejection was without reasonable cause 
and in violation of section 2 of the act. Reparation should be 
awarded complainant for the full contract purchase price amounting 
to $715.20, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation $715.20, with interest thereon at the rate 


of 5 percent per annum from September 1, 1948, until paid. 
The facts set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2356) 


Joe Belson v. Jack Kerzner. PACA Doc. No. 4819. Decided Febru- 

ary 10, 1950. 
Denial of Petition for Reconsideration 

Where petition for reconsideration contends that the findings and conclusions 
of order are contrary to the facts and law, held, that the evidence referred 
to in the petition was considered and discussed in the prior decision and that 
the order is supported by the facts and law, and, therefore, the petition is 
denied. 

Evidence—Failure to Prove Market Value of Produce Received 

Where respondent buyer resold produce, which was slightly in excess of the 
tolerance permitted for the grade purchased, 8 days after arrival and for 
an amount far below the market value of the grade purchased, and respond- 
ent claims that it is entitled to deduct the amount received from the pur- 
chase price, held, that the resale amount does not represent the reasonable 
market value of the produce actually received. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DENYING RESPONDENT’S PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
By order dated May 24, 1949, complainant was awarded reparation 
against respondent in the amount of $867.11, with interest, and re- 
spondent’s counterclaim was dismissed. On June 2, 1949, and within 
the time provided by the rules of practice, respondent filed a petition 
for reconsideration. 

Respondent contends in the petition that it was error to conclude, 
as we did in the decision of May 24, 1949, that respondent failed to 
establish its damages in connection with the potatoes in car ART 
24289. The facts are that complainant contracted to sell respondent 
a carload of potatoes grading U.S. No. 1, washed, at Chicago, Illinois, 
but that the potatoes shipped to respondent at Philadelphia, Pennsy]- 
vania, had approximately 9 percent permanent grade defects, as com- 
pared with a permitted maximum tolerance of not more than 6 per- 
cent. Thus there was a breach of warranty on the part of complain- 
ant. One fact to be determined in arriving at the correct amount 
of damages is the value, at the time of arrival, of the potatoes actually 
delivered. Respondent contends that the amount for which the pota- 
toes were resold at Philadelphia represents this market value. We 
do not agree. 

The evidence shows that the car arrived in Philadelphia at 7:30 
p-m., April 21, 1946, and respondent was notified by the carrier of the 
arrival at 6:35 a. m. the next day. However, the potatoes were not 
unloaded by respondent until the evening of April 25, because of 
quantities of potatoes on hand. At the oral hearing, respondent of- 
fered no evidence whatever with respect to the final disposition of the 
potatoes. The only evidence on this point is contained in a letter 
from Smiling Jim Potato Company of Philadelphia, a copy of which 
is in the report of investigation, stating that the potatoes were pur- 
chased from respondent on April 30 at $3 per sack. The market news 
reports for Philadelphia show the following minimum price quota- 
tions for U. S. No. 1, washed, potatoes: April 22, $4.65; April 23, 
$4.50; April 24, $4.25; April 25, $4; April 30, $4.25. When it is con- 
sidered that the resale by respondent was made 8 days after delivery 
and that the price received was substantially below the minimum price 
quotations, although the potatoes on arrival were only slightly in ex- 
cess of the permitted tolerance, the price of $3 per sack does not appear 
to represent the reasonable market value of the potatoes in question 
on or about the time of arrival. 

It must be emphasized that we do not say respondent sustained no 
damage as a result of the breach by complainant. But it is our opinion 
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that respondent failed to sustain the burden of proving the amount of 
its damages. In the absence of such proof, respondent is not entitled 
to any deduction or offset from the purchase price. 

Respondent points to other findings and conclusions which it be- 
lieves to be incorrect. These findings and conclusions were resolved 
out of conflicting evidence which was fully discussed in the decision. 
They appear to be supported by a preponderance of the evidence and 
no purpose would be served by a further discussion here. The petition 
is hereby denied. 

This order shall be published. 

The reparation awarded in the order of May 24, 1949, shall be paid 
within 30 days from the date of this order. 

Service of this order shall be made upon the parties. 


(No. 2357) 


Goldsby-Evans Produce Company v. Ernest E. Fadler Company. 
PACA Doc. No. 4674. Decided February 14, 1950. 


Failure to Pay Balance of Purchase Price 


Where complainant shipped four carloads of carrots to respondent on an f. o. b. 
basis after inspection, in accordance with the contracts of the parties, and 
respondent accepted the produce but remitted to complainant only a small 
amount in connection with such shipments, held, that respondent’s failure 
and refusal to pay the balance of the purchase price is a violation of section 
2 of the act, for which reparation, with interest, should be awarded com- 
plainant. 

Evidence—F acts Establishing Agency 


Where respondent-purchaser had been paying a broker a commission fee for each 
car shipped, this fact, together with other evidence, held to show the broker 
was acting as a buying agent for respondent rather than as agent for com- 
plainant-seller. 


Evidence—Doubts as to Admissibility in Administrative Hearings 


Doubts as to the admissibility of evidence in administrative hearings should be 
resolved in favor of admissibility of such evidence. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Warren 8. Ear- 
hart, of Kansas City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


By order dated January 4, 1949, in this proceeding under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C., 
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1946 ed., 499a e¢ seqg.), the complaint was dismissed and respondent 
was awarded $265.27, plus interest, on its counterclaim. A copy of 
the order was served upon complainant on January 10, 1949. On 
January 19, 1949, which was within the time provided by the rules of 
practice, complainant filed a petition for reconsideration. In the peti- 
tion complainant alleges, in effect, that designated findings and con- 
clusions contained in the order are contrary to the preponderance of 
the evidence of record. A copy of the petition was served upon re- 
spondent on May 6, 1949, and respondent filed an answer to the peti- 
tion. After consideration of complainant’s petition and of respond- 
ent’s answer thereto, reconsideration is deemed proper and is hereby 
granted. This order supersedes the order of January 4, 1949. 

A formal complaint was filed on July 22, 1946, wherein complainant 
seeks to recover $4,081.37 (later reduced to $3,994.87), which it is 
alleged represents the unpaid balance of the purchase price of four 
carloads of carrots purchased by respondent, after inspection, on an 
f. 0. b. basis, through negotiations conducted by J. L. Sullivan, respond- 
ent’s buying agent. In answer to the complaint, respondent denies 
that it purchased the carrots and alleges, instead, that the shipments 
were made to respondent pursuant to agreements providing for inspec- 
tion on arrival, with the proviso that if, upon arrival, the tops were 
in good, green condition, respondent would purchase the carrots at a 
stipulated price, but if the tops were not in satisfactory condition, then, 
on notification to Sullivan, respondent would handle the shipments 
for the account of complainant. Respondent alleges that Sullivan 
acted as an agent for complainant or on his own behalf. Respondent 
alleges further that upon arrival the tops of the carrots were in bad 
condition, and that respondent sold the produce for complainant’s 
account, which resulted in a loss to respondent of $265.27. Respondent 
filed a counterclaim for the $265.27. 

An oral hearing was held at Kansas City, Missouri, on October 
14, 1947, at which time and place both parties were represented. The 
evidence introduced at the hearing consisted of the depositions, taken 
on complainant’s application, of John M. Evans, one of the partners 
of complainant partnership, J. E. Best, one of complainant’s em- 
ployees, and J. L. Sullivan, a broker located at Phoenix, Arizona, 
together with the answers of these witnesses to cross-interrogatories 
propounded by respondent; and the oral testimony of Frank L. Ken- 
worthy, a partner of respondent partnership. 


FINDINGS OF FACT 


1, Complainant is a partnership composed of T. B. Goldsby and 
J. M. Evans, doing business as Goldsby-Evans Produce Company, 
whose post office address is Box No, 388, Phoenix, Arizona. 


878428—50——5 
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2. Respondent is a partnership composed of Ernest E. Fadler and 
Frank L. Kenworthy, doing business as Ernest E. Fadler Company, 
whose post office address is Produce Exchange Building, Kansas City, 
Missouri. At the time of the transactions herein complained of, 
respondent was licensed under the act. 

3. On or about June 4, 5, and 6, 1946, and contemplating shipments 
in the course of interstate commerce, the parties entered into contracts 
for the sale by complainant to respondent of four carloads of carrots, 
each car to consist of 346 crates, 6-dozen size, at an agreed price of 
$3 per crate, plus $50 top ice on each of the four cars, making a total 
- purchase price of $4,352, f. o. b. shipping point at Tolleson, Arizona. 

4. The contract negotiations were carried on by J. M. Evans for 
complainant and J. L. Sullivan, a broker (now deceased) whose post 
office address was 905 W. McDowell Road, Phoenix, Arizona, who par- 
ticipated in the negotiations as a buying agent for respondent. Sulli- 
van made the purchases on the basis of and after inspections made by 
himself or his assistant. 

5. After inspection, as aforesaid, and acceptance by Sullivan, and 
in accordance with the contracts of the parties, complainant made the 
following shipments of 6-dozen size carrots from loading point in 
the State of Arizona to respondent at Kansas City, Missouri: 


346 crates, Car SFRD-32196, Shipped June 4, 1946 
346 crates, Car PFE-60115, Shipped June 4, 1946 

346 crates, Car SFRD-23660, Shipped June 5, 1946 
346 crates, Car SFRD-38882, Shipped June 6, 1946 


6. On June 8, 1946, the parties agreed to a reduction of 25 cents 
per crate on the price of the carrots contained in car SFRD-32196, 
making a total purchase price for the four cars of $4,265.50. 

7. The four carloads of carrots shipped by complainant were re- 
ceived by respondent and resold by it. Respondent has paid com- 
plainant only $184.13 of the purchase price of $4,265.50, leaving a 
balance due of $4,081.37. By letter addressed to the Department on 
December 20, 1946, complainant amended its complaint by reducing 
the amount claimed to $3,994.87. Although requested to do so, re- 
spondent has failed and refused to pay complainant this amount, or 
any part thereof. 

8. The formal complaint was filed on July 22, 1946, which was 
within 9 months after accrual of the cause of action alleged therein. 


CONCLUSIONS 


The first two questions for consideration are: In what capacity did 
J. L. Sullivan act with respect to the contracts in question; and, were 
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the contracts for sales to respondent on an f. o. b. basis, after inspection, 
or for shipments to respondent on a consignment basis? The con- 
tracts in question were oral, and the testimony of complainant’s wit- 
nesses is diametrically opposed to that of respondent. 

Complainant alleges that the four carloads of carrots in question 
were sold on an f. o. b. basis to respondent, through negotiations 
entered into with J. L. Sullivan, who acted as respondent’s buying 
agent, and that the shipments were made after inspections and accept- 
ance by Sullivan. In support of its contentions, complainant sub- 
mitted the deposition testimony of John M. Evans, a partner of com- 
plainant partnership, J. E. Best, an employee of complainant who 
made out the invoices covering the shipments in question, and John 
L, Sullivan, a broker located at Phoenix, Arizona. Evans’ testimony 
was to the following effect: During the latter part of May 1946 Sulli- 
van frequently came to complainant’s packing shed near Tolleson, 
Arizona, and Sullivan’s assistant, Paul Kenworthy, came each day to 
inspect carrots being packed by complainant. On the basis of inspec- 
tions made by himself, his assistant, or Federal inspectors, Sullivan 
purchased five carloads of carrots [not including the shipments made 
the subject of this case] for respondent on an f. o. b. basis at $3 per 
crate, plus $50 per car top ice. One each of the five carloads was 
shipped to respondent on May 29, May 30, May 31, June 1, and June 3, 
1946. J. E. Best, one of complainant’s employees, typed invoices cov- 
ering these five shipments but, through a misunderstanding, showed 
J. L. Sullivan rather than respondent as the purchaser. The five 
shipments were paid for with checks issued by respondent. The four 
carloads involved in this proceeding were purchased in the same man- 
ner as the five carloads just referred to; that is, they were purchased 
for respondent by Sullivan on an f. o. b. basis after inspection, and 
like mistakes were made by Best in invoicing these shipments. Evans 
testified that he had never paid Sullivan a commission or fee, and that 
he had never sold any carload lots of vegetables direct to Sullivan. 
On cross-examination Evans admitted that during the period of the 
transactions in question complainant had delivered carload lots of 
lettuce and carrots to respondent to sell on commission for complain- 
ant, and that the negotiations were carried on through J. L. Sullivan. 
Evans also admitted that some 10 carloads of perishables, designated 
by counsel for respondent, had been shipped to respondent during 
April 1946 to be handled by respondent as broker for complainant. 
But Evans listed six additional shipments which, with others, had been 
sold to respondent during April on an f. o. b. point of origin basis. 

The testimony of J. E, Best was to the effect that he typed invoices 
covering shipments for complainant during May and June 1946 and 
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personally deposited in the mail the invoices which he had written, 
Best stated that when cars were shipped to respondent he was not 
under the impression that the produce was sold to J. L. Sullivan; 
and that showing the broker’s name opposite the printed words “Sold 
to:” on the invoices resulted from a misunderstanding on his part. 
There were introduced in evidence copies of invoices covering sales 
made to three other purchasers through three different brokers, 
wherein similar errors had been made by Best in showing the name 
of the broker rather than the name of the purchaser opposite the words 
“Sold to.” Best stated no invoice or memorandum was sent to re- 
spondent when a car was shipped on consignment. 

J. L. Sullivan testified that he had been engaged in purchasing 
carload quantities of vegetables and melons in the area for the pre- 
ceding 9 years; that he had started acting as a broker and buyer 
for respondent about 4 years previously, and that respondent paid 
him so much a car for each car purchased. Sullivan testified that his 
records showed he had purchased for respondent, after inspection 
and on an f. o. b. basis, five carloads of carrots, which were shipped 
to respondent during the period May 29 through June 3, 1946 [the 
same shipments referred to by Evans]. Sullivan further testified 
that he had also purchased the four carloads of carrots, which are 
the subject of this proceeding, for respondent after inspection and on 
an f. o. b. basis. His testimony with respect to the errors made in 
invoicing the nine shipments was in accord with the testimony of Best 
and Evans. Sullivan testified that it was his practice to talk by long 
distance telephone to respondent at Kansas City daily; that he had 
reported to respondent over the telephone the purchase of the four 
carloads in question on an f. o, b. basis; and that he gave his usual 
report as to quality and condition. Sullivan stated that respondent’s 
allegations with respect to these four shipments were incorrect, and 
that he could recall no conversation on his part which would give 
respondent the impression it had about the transactions. On cross- 
examination Sullivan stated that during the time the four carloads in 
question were in transit, complainant offered two, or possibly four, 
additional carloads of carrots for sale to respondent and, so far as 
Sullivan knew, it was not contended that these cars had been sold to 
respondent. Sullivan stated that prior to the transactions in ques- 
tion, he had arranged for the making of shipments of perishables by 
complainant to respondent for sale on a commission basis. Sullivan 
denied that he had made any sales at any time for complainant, and 
stated that he purchased only. He denied that he acted as a broker 
for both parties with respect to the four shipments in question, and 
testified that he acted as a broker for respondent only. 
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In support of respondent’s contentions, Frank L. Kenworthy, a 
partner of respondent partnership, appeared and testified at the hear- 
ing. Kenworthy stated that he had personally handled the trans- 
actions covering the four shipments in question. The witness stated 
that in his telephone conversations with Sullivan on or about June 4, 
5, and 6, 1946, he agreed to purchase the carrots in question at about 
$3 per crate, plus top ice, provided the tops were in good, green con- 
dition on arrival at Kansas City; but if the carrots arrived at destina- 
tion with the tops not of a good, green color, then respondent was to 
reject them or handle them for complainant’s account. He said he 
understood the actual shipper of the carrots was to be Goldsby-Evans. 
He denied that respondent had received any invoices from complain- 
ant covering the four shipments in controversy. 

The record contains a stipulation entered into by the parties to the 
effect that prior to the date of the contracts in controversy, respond- 
ent had acted as a broker for complainant and had received from 
complainant a selling broker’s commission. It should be noted, how- 
ever, that later in the record it was further stipulated by counsel for 
the parties that “during the period of time involved respondent did 
buy some cars f. o. b. point of origin from Goldsby and Evans Produce 
Company, purchased for them by J. L. Sullivan, broker, to whom 
respondent paid brokerage.” 

Considering first the status of Sullivan, the only possible evidence 
to support respondent’s contention that Sullivan acted as a principal 
in selling the carrots to respondent appears to be the fact that com- 
plainant’s invoices show “Sold to: J. L. Sullivan.” However, the 
deposition testimony of complainant’s witnesses indicates that these 
invoices, and others similar to them, were made out erroneously to 
show the name of the purchaser after the words “Billed to:”, and to 
show the name of the broker instead of the purchaser after the words 
“Sold to.” We think it is clear that Sullivan did not buy the carrots 
here involved for his own account. 

As to which party Sullivan represented, we think the evidence shows 
he acted as a buying agent for respondent. Evans’ testimony, out- 
lined above, is definitely to this effect. Because of the scarcity of 
commodities during the war, and the existence of a “seller’s market,” 
the practice of purchasers keeping buying agents in the producing 
areas was much more prevalent than theretofore. Sullivan testified 
unequivocally that he had never acted as a selling agent for com- 
plainant; but that for the past 4 years he had acted as a buying agent 
for respondent, receiving a commission from respondent for each car 
handled. Counsel for respondent seems to concede this point. In a 
letter addressed to the Department on January 27, 1947, in connection 
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with this proceeding, counsel referred to the fact that “Fadler was 
paying Sullivan a buying brokerage,” and, while stating that Sullivan 
was hostile to respondent, concluded that “(legally of course he 
[Sullivan] was Fadler’s agent).” We conclude that Sullivan acted Ff 
as a duly authorized buying agent for respondent in connection with 
the four shipments here involved. Anonymous, PACA Docket 
No. 4259, decided November 16, 1944, 3 A. D. 1005. 

We next consider whether the four shipments in controversy were f 
sold to respondent on an f. o. b. basis, after inspection by respondent’s f 
agent, as contended by complainant, or were shipments to respondent [ 
for handling on a consignment basis, as contended by respondent. It 
is undisputed that prior to the transactions here involved, respondent, | 
during the month of April, received about 11 designated shipments of 
perishables from complainant which respondent handled as a broker, 
and for which respondent was paid a brokerage or selling commission 
by complainant. During the same month there appears to have been 
one car shipped by complainant to respondent and purchased by the 
latter on arrival at destination. All of these transactions were nego- 
tiated by J. L. Sullivan. However, it is also undisputed that during 
the same month, six designated shipments, and others, were sold to 
respondent on an f. o. b. basis, after inspection. During the month 
of April 1946, therefore, it is clear that respondent purchased some 
shipments f. o. b. shipping point from complainant, and also received 
some shipments from complainant on consignment. 

It is also undisputed that on or about May 20, 1946, complainant 
authorized respondent to dispose of one carload of carrots on a com- 
mission basis; and thereafter, during the period May 29 through June 
6, 1946, complainant sold five carloads of carrots to respondent on an 
f. o. b. basis, after inspection, During the month of May 1946 then, 
with one exception, the only shipments made to respondent were on a 
sales basis. These sales involved five carloads which were shipped 
during a 6-day period immediately preceding the dates of the ship- 
ments in question. These five carloads are the ones complainant’s wit- 
nesses refer to as constituting part of a “block of nine,” the four in 
controversy constituting the remainder of the block. There is evidence 
of a sharp break in prices for carload lots of carrots (as distinguished 
from job lots) shortly after the shipments in question were made. Be- 
cause of the “demoralized” market situation, testimony concerning the 
kind of contracts made by the parties after this occurrence does not 
appear to be particularly relevant. Evidence of the prior course of 
dealing between the parties which tends to make the proposition at 
issue either more or less probable is relevant. (A. A. A. Highway 
Eepress, Inc. v. Hagler, et al., Ct. App. Ga. (1945), 34S. E. 2 (d) 462; 
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and such evidence is admissible, Anonymous, 6 A. D. 957. We think 
the evidence submitted tends to support complainant’s position, 

Respondent denies that it received invoices covering the four ship- 
ments in question. There is evidence that the invoices were mailed 
and there is a presumption that they were received. However, actual 
receipt of these invoices was not essential to the existence of the con- 
tracts in question. Our view of the matter is that the contracts 
were made by Sullivan as respondent’s agent, and that it makes 
no real difference whether the invoices were ever mailed or received. 

In support of its contention that the four shipments were not sales 
on an f, o. b. basis, but were shipments made on a consignment basis, 
respondent offered in evidence a copy of a telegram sent by it to Sulli- 
van (no date shown, but apparently received on June 8, 1946) reading 
as follows: 


“ARRIVED ALL SHOW YELLOWING WILTED MOLDY 
TOPS 96645 60115 8213 AND 32196 CAN SELL SCHOENBERG 
CHICAGO 2.75 F. O. B. 32196 THINK EXCELLENT SALE 
AND SHOULD DELIVER ADVISE” 


In response to the above telegram, Sullivan sent the following tele- 
gram dated June 9, 1946, to respondent: 


“EVANS SAID O. K. SELL AND DELIVER SCHOENBERG 
2.75 F.O. B. ICEX 50.00 32196 FONE YOU EARLY IN THE 
MORNING.” 


It will be noted that of the cars referred to in respondent’s telegram, 
only two (60115 and 32196) are the subject of this proceeding, and 
Sullivan’s answer to the telegram relates to only one of the four ship- 
ments in controversy. 

With respect to these telegrams, Evans testified that, upon having 
the contents of respondent’s telegram read over the telephone to him 
by Sullivan, he, Evans, was willing, in view of the declining market 
conditions, to reduce the invoice price on the carrots in car 32196 to 
$2.75 per crate f. o. b., but that complainant was not interested in 
knowing to whom respondent sold the shipment. The questions and 
cross-questions put to Sullivan did not bring out the details of his 
receipt and sending of the twotelegrams. At first glance, respondent’s 
telegram might appear to support the contention of respondent that, 
acting as an agent, it requested instructions or approval from its prin- 
cipal with reference to a proposed sale of the carrots in car 32196. 
However, aside from any technical objections which might have been 
made to this evidence, arising from the fact that the telegrams were 
communications passing between an agent, Sullivan, and his principal, 
and were neither received nor sent by complainant, we think the logic 
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of the situation is as much on the side of complainant as on the side 
of respondent. For in cases of sale it is not at all unusual for a 
purchaser to wire his seller for a price adjustment in the face of a 
declining market. On the other hand, assuming, for the sake of argu- 
ment, that the shipments were made to Fadler with the understanding 
that he could accept the carrots at destination at a stipulated price or 
handle on a consignment basis at his election and notify complainant, 
and assuming also that respondent had elected to handle on a consign- 
ment basis, it would seem unusual for respondent, under such circum- 
stances, to wire complainant for authorization to sell to a particular 
customer at a particular price. At least this would seem to be true 
in the absence of a specific agreement of the parties as to minimum 
prices and qualified purchasers, and none has been shown to exist in 
this case. The documentary evidence submitted by respondent, there- 
fore, is insufficient to persuade us of the correctness of its contentions, 

The deposition testimony of Evans is clearly to the effect that the 
shipments in question were made on a sale basis. This evidence is 
corroborated by the deposition testimony of Sullivan and several un- 
equivocal statements made by Sullivan to the Department which are 
contained in the report of investigation. Respondent has attempted 
to impugn the testimony of its agent, Sullivan, on the grounds that 
he was located near, and was sympathetic with, complainant. While 
it is true that Sullivan had been working in closer proximity to the 
place of business of complainant than respondent, and while it may 
also be true that he was unsympathetic with respondent, even hostile, 
we find no reason to question the truthfulness of his statements for 
such reasons. There is no indication that Sullivan had any financial 
interest in the outcome of this controversy, or that he would have bene- 
fitted in any way by favoring one side over the other. It is noted 
that there was introduced in evidence at the hearing a statement issued 
on August 20, 1947, by the Packer Produce Mercantile Agency, pub- 
lishers of the ed Book, certifying that Sullivan had been issued their 
1945, 1946 and 1947 Red Book business character awards. This is 
some evidence that Sullivan enjoyed a good reputation in the trade 
and tends to refute any suggestion that he would have deliberately 
made false statements concerning these transactions. 

Numerous objections were made by counsel for respondent to the 
introduction of evidence by complainant at the hearing. All of these 
objections were overruled. While it may be that some of these ob- 
tions would have been sustained if made in a trial of the action in 
a court of law, it must be remembered that these cases are decided by 
the Secretary of Agriculture, or his delegatee, not by the presiding 
officer who conducts the hearing. The presiding officers are expected 
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to resolve any doubt in favor of admissibility of evidence. This is 
consistent with the principle stated by the Circuit Court of Appeals 
for the Eighth Circuit in Donnelly Garment Co. v. National Labor 
Relations Board, 123 F. (2d) 215, at page 224, where the court said : 

“Lawyers and judges frequently differ as to the admissibility of evidence, and 

it occasionally happens that a reviewing court regards as admissible evidence 
which was rejected by the judge, special master, or trial examiner. If the rec- 
ord on review contains not only all evidence which was clearly admissible, but 
also all evidence of doubtful admissibility, the court which is called upon to 
review the case can usually make an end of it, whereas if evidence was excluded 
which that court regards as having been admissible, a new trial or rehearing 
cannot be avoided.” 
Careful consideration has been given to respondent’s objections. No 
useful purpose would be served by undertaking to discuss each of 
them. It is sufficient to say that we are of the opinion that complain- 
ant has sustained the burden of proving its contentions by a prepon- 
derance of competent evidence before us. 

In conclusion, the four transactions in question were purchases after 
inspection, and on an f. o. b. basis. In such sales, there are no im- 
plied warranties of quality or condition on the part of the seller. No 
breach of the contracts by complainant has been established. The 
condition of the carrots on arrival and the amounts for which they 
were resold by respondent have no bearing on the controversy. Re- 
spondent’s failure to pay the balance of the purchase price of the four 
shipments is in violation of §2 of the act. Reparation should be 
awarded to complainant in the amount of $3,994.87, the amount 
claimed but which appears to be slightly less than the amount actually 
due, with interest, and the facts should be published. Respondent’s 


counterclaim should be dismissed. 
ORDER 


The order of January 4, 1949, is vacated. 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,994.87, plus interest thereon at the 
rate of 5 percent per annum from July 1, 1946, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Estrella Fruit Shipping Corporation v. Evansville Fruit Company. 
PACA Doc. No. 5270. Decided February 16, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where respondent failed to answer complaint alleging that respondent did not 
pay the full purchase price for a carload of bananas, held, that such failure 
to file an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and complainant is entitled to an award 
of reparation for the unpaid balance of the purchase price, plus interest.* 


Messrs. Chaffe, McCall, Toler & Phillips, of New Orleans, Louisiana, for com- 
plainant. Mr. EZ. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
Informal complaint was received June 16, 1949. Formal complaint 
was filed September 13, 1949, alleging failure on the part of the re- 
spondent to pay the full purchase price for a carload of bananas. The 
Department made an investigation and a copy of the report of investi- 
gation was served on complainant’s attorneys November 21, 1949. 
On the same date copies of the report of investigation and the formal 
complaint were served on respondent. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of oral hearing. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of 
such default. 

FINDINGS OF FACT 


1, Complainant, Estrella Fruit Shipping Corporation, is a corpora- 
tion whose post office address is 183 North Front Street, New Orleans 
16, Louisiana. 

2. Respondent is an individual, Wilbur W. Lawrence, trading as 
Evansville Fruit Company, whose post office address is 310 N. W. 
9th Street, Evansville, Indiana. At the time of the transaction in- 
volved herein respondent was licensed under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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3. On or about April 16, 1949, in the course of interstate com- 
merce, complainant sold to respondent one carload of green bananas 
consisting of 397 stems, 22,970 pounds, at the agreed price of seven 
cents per pound, amounting to $1,607.90, plus messenger fee of $25, 
or a total of $1,632.90, f. o. b. New Orleans, Louisiana. 

4. On or about April 16, 1949, complainant shipped from New 
Orleans, Louisiana, to the respondent in Evansville, Indiana, in a 
car 1C 56173, 397 stems of green bananas, weighing 22,970 pounds. 
Upon arrival at Evansville, Indiana, the shipment was accepted by 
respondent as complying with the contract. 

5. Respondent has paid complainant $575, leaving a balance due 
of $1,057.90, no part of which has been paid. 

6. Formal complaint was filed on September 13, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that the complainant sold to respondent 
22,970 pounds of bananas at a price of seven cents per pound, f. o. b. 
shipping point, plus $25 messenger service, or a total price of $1,632.90 ; 
that the respondent accepted the bananas as conforming with the 
terms of the contract of sale and paid complainant $500, leaving a 
balance due of $1,132.90, no part of which has been paid. Subsequent 
to the filing of the complaint the respondent paid the complainant 
an additional $75 which reduced the unpaid balance to $1,057.90. 
From the report of investigation it appears that lack of funds was 
respondent’s only reason for failure to make full payment. Failure 
of respondent to pay complainant the balance of $1,057.90 is in viola- 
tion of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,057.90, with interest, and the facts should be 
published. 

ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $1,057.90, with interest thereon at the 
rate of 5 percent per annum from May 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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H. & M. Banana Co. v. Donald S. Grant. PACA Doc. No. 5271. De- 
cided February 16, 1950. 


Failure to Pay Deficit—Default 


Where complainant alleged that repondent failed to pay a deficit sustained by 
complainant in handling of three carloads of bananas for respondent’s ac- 
count, and where respondent failed to file an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and respondent’s fail- 
ure to pay the deficit is a violation of the act for which reparation should be 
awarded complainant.* 

Messrs. Golbus ¢ Golbus, of Chicago, Illinois, for complainant. Mr. H. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was received August 19, 1948. Formal com- 
plaint was filed May 6, 1949, alleging failure on the part of respondent 
to pay a deficit of $530.17 sustained by the complainant in handling, 
for the respondent’s account, three carloads of bananas. <A copy of 
the report of investigation made in connection with this complaint 
was served upon the complainant’s attorney December 21, 1949. 
Copies of the report of investigation and the formal complaint were 
served upon the respondent December 24, 1948. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute an admission of the facts al- 
leged in the complaint and a waiver of oral hearing. Respondent has 
failed to file an answer and this proceeding is disposed of on the basis 
of such default. 

FINDINGS OF FACT 


1. Complainant, H. & M. Banana Co., is a corporation whose post 
office address is 2545 S. Parkway, Chicago, Illinois. 

2. The respondent is an individual, Donald S. Grant, whose post 
office address is San Antonio, Texas. At the time of the transaction 
complained of herein, respondent was licensed under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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8. On or about February 13, 1948, respondent consigned and di- 
verted, in interstate commerce, to complainant, to be sold for respond- 
ent’s account, three carloads of bananas in cars MDT 3165, ART 
26220 and FGE 52455. 

4, Complainant accepted the three carloads of bananas and sold 
them for gross proceeds of $919.95. Expenses in connection with the 
three shipments amounted to $1,450.12, leaving a deficit due com- 
plainant from respondent of $530.17, no part of which has been paid 
by respondent. 

5. Informal complaint was filed within nine months after the cause 


of action accrued. 
CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, as provided in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that in the course of interstate com- 
merce, respondent consigned and diverted to complainant to be sold 
for respondent’s account three carloads of bananas; that the com- 
plainant sold the bananas for $919.95 but incurred expenses of 
$1,450.12 in connection therewith; and that a deficit of $530.17 is due 
to the complainant from respondent, no part of which has been paid. 


Correspondence in the file indicates that the respondent acknowledges 
the debt and there is an undated stipulation, which purports to have 
been signed by respondent, admitting liability for the full amount 
claimed, with interest. The failure of the respondent to pay the defi- 
cit due complainant is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $530.17, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $530.17, with interest thereon at the 
rate of 5 percent per annum from March 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Chester Kerlikowske v. G. S. Gleason. PACA Doc. No. 5259. De- 
cided February 16, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant alleged respondent failed to pay the agreed amount for 
peaches consigned to the respondent to be sold for complainant’s account 
and where respondent failed to file an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and respondent’s 
failure to pay the agreed sum for the peaches consigned is a violation of 
the act for which reparation should be awarded complainant.* 

Mr. Russell J. Taylor, of St. Joseph, Michigan, for complainant. Mr. Z£. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Complainant alleges failure on the part of the respondent to pay the 
full amount of $4,634.92 which was agreed upon by the parties to be 
due complainant for 2,200 boxes of peaches consigned to the respondent 
to be sold for complainant’s account. An informal complaint was 
received July 13, 1949 and a formal complaint was filed September 
15, 1949. The Department made an investigation and a copy of the 
report of investigation was served on complainant’s attorney on No- 
vember 17, 1949. Copies of the report of investigation and formal 
complaint were served on the respondent January 16, 1950. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8 (c) of the rules of practice failure 
to file an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of oral hearing. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of 
such default. 

FINDINGS OF FACT 


1. Complainant is an individual, Chester Kerlikowske, whose post 
office address is Lincoln Avenue, St. Joseph, Michigan. 

2. Respondent is an individual, G. S. Gleason, whose post office 
address is 1320 Niles Avenue, St. Joseph, Michigan. At the time of 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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the transaction involved herein respondent was licensed under the 
act. 

3. During the month of September 1948 complainant by oral con- 
tract consigned to the respondent 2,200 boxes of peaches to be sold for 
complainant’s account. 

4. Complainant shipped in respondent’s trucks from Michigan to 
the respondent at various destinations in other states peaches which 
were accepted by the respondent as being in conformance with the 
terms of the contract as to kind, quality, grade, and size. 

5. Respondent sold the peaches for complainant’s account and ren- 
dered an account of the sales. The parties agreed to an overall price 
of $4,634.92. 

6. Respondent paid complainant $2,000 on said account but has not 
paid the balance of $2,634.92 or any part thereof. 

7. Informal complaint was filed within nine months after the cause 
of action accrued. 

CONCLUSIONS 


The failure of the respondent to file an answer constitutes an admis- 
sion of the facts alleged in the complaint and a waiver of oral hearing 
as provided in the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that pursuant to a contract between 
the parties complainant consigned 2,200 boxes of peaches to the re- 
spondent to be sold for complainant’s account; that the respondent 
accepted and sold the peaches and rendered an account sales to the 
complainant; that the parties agreed to an overall price of $4,634.92; 
that respondent has paid $2,000 but has not paid the remaining 
$2,634.92 or any part thereof. The failure of the respondent to pay 
the full amount due is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $2,634.92, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $2,634.92, with interest thereon at the 
rate of 5 percent per annum from October 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2361) 
PACA Doc. No. 5255.* Decided February 16, 1950. 


Dismissal—Settlement Between Parties 


Where complainant notified the Department that an amicable settlement of the 
controversy involved herein has been effectuated and requested dismissal of 
the complaint, the complaint is dismissed. 

Complainant pro se. Mr. Gilbert H. Morcroft, of Pittsburgh, Pennsylvania, for 
respondent. Mr. Webster P. Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


_ This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was received on June 8, 1949. Formal com- 
plaint was filed September 12, 1949, alleging that complainant sold to 
respondent on or about May 31, 1949, a carload of tomatoes in car PFE 
97002, containing 780 lugs of U. S. No. 1 tomatoes at $2.50 per lug, 
f. o. b. Reklaw, Texas, to be diverted to respondent at Uniontown, 
Pennsylvania; that although complainant shipped the kind, quality 
and grade of tomatoes called for in said contract of sale, respondent 
rejected the car on arrival; that resale resulted in net proceeds of 
$727.42; and that complainant was damaged in the amount of 
$1,222.58, the difference between the contract price and the net proceeds 
on resale. Respondent filed its answer on January 3, 1950, and re- 
quested an oral hearing. 

By letter dated February 3, 1950, complainant notified the Depart- 
ment that the parties had made an amicable settlement of the dispute 
and authorized dismissal of the complaint. Accordingly, the com- 
plaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2362) 
PACA Doc. No. 4923.* Decided February 24, 1950. 


Dismissal—Failure to Sustain Burden of Proof 


Where buyer claimed damages for breach of contract on the part of the shipper, 
but failed to sustain the burden of proving a breach, held, the complaint 
should be dismissed.** 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Contract of Purchase and Sale—Evidence of Sale by Description 


Where the contract was for a carload of cantaloups, and the evidence was to the 
effect that the buyer’s agent may not have inspected the cantaloups actually 
shipped, or, if he did inspect them, was not informed that the specific canta- 
loups were the ones to be shipped, it is held, that the transaction was a sale by 
description, not a purchase after inspection as contended by the seller.** 


Evidence Failing to Establish Commodity Was Not in Suitable Shipping 
Condition 


Where the buyer claims damages on the ground that cantaloups received were 
not in suitable shipping condition, and inspection at destination after 11 days 
in transit showed an average of 10 percent decay, mostly in early stages, held, 
that the evidence fails to establish that the cantaloups were not in suitable 


shipping condition.** 


Evidence Failing to Establish Lack of Conformity of Contract of Purchase 
and Sale With OPA Ceiling Prices 


Where it was contended that the contract for a carload of cantaloups was void 
because the price paid exceeded the OPA maximum price, held, that the evi- 
dence does not show conclusively that the purchase and sale did not conform 


to OPA ceiling prices.** 
Mr. Edwin W. Hadley of Gallup & Hadley, of Boston, Massachusetts, for com- 
plainant. Respondent pro se. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seg.). Com- 
plainant seeks an award of reparation in the amount of $1,169.09 for 
damages alleged to have been sustained in connection with its purchase 
of a carload of cantaloups from respondent. An informal complaint 
was received by the Regulatory Division, Fruit and Vegetable Branch, 
on March 7, 1947. A formal complaint was filed on March 15, 1948. 
A copy of the complaint and a copy of the report of investigation 
were served upon respondent on April 6, 1948. _A copy of the report 
of investigation was served upon complainant’s attorney on April 5, 
1948. 

Complainant alleges that on or about June 8, 1946, it purchased 
from respondent a carload of Pilibos Brand cantaloups, at an agreed 
price of $4.64 per crate, plus $20 for precooling, or a total price of 
$1,579.04; that the melons were sold to complainant by description; 
and that respondent impliedly warranted that the cantaloups were 


in suitable shipping condition and of good merchantable quality. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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Complainant alleges further that upon arrival of the carload of canta- 
loups at Boston, Massachusetts, on June 19, 1946, “after a trip in all 
ways normal,” they were found to have excessive soft rot decay, a high 
percentage of mold, and serious sunburn injury ; that many were soft 
and rubbery; and that the cantaloups were not in suitable shipping 
condition at the time of shipment. It is also alleged that the con- 
tract price which complainant paid for the cantaloups was in excess 
of the valid maximum ceiling price fixed by the Office of Price Admin- 
istration. 

Respondent alleges in its answer filed April 19, 1948, that a carload 
of cantaloups containing 336 crates was sold to complainant on June 
8, 1946; that the melons were inspected by complainant’s agent at 
shipping point; and that the melons were paid for by complainant 
‘at the agreed price. Respondent denies the other allegations of the 
complaint. An oral hearing was requested. 

A formal hearing was held at El Centro, California, on February 
15, 1949. Complainant did not appear and was not represented at 
the hearing. Respondent was represented by * * * manager of 
the respondent corporation. At the written request of complainant, 
the depositions of * * * were received in evidence, together with 
a copy of Maximum Price Regulation No. 426, Amendment 183, a 
letter from G. H. Irish, Marketing Specialist, United States Depart- 
ment of Agriculture, addressed to complainant, dated July 25, 1946, 
and all of the exhibits attached to the complaint. Respondent of- 
fered in evidence the deposition of * * * the shed foreman for 
respondent. 

FINDINGS OF FACT 


1. Complainant * * * is a corporation whose post office ad- 
ines? *: 

2. Respondent * * * is a corporation whose post office ad- 
dress is * * *, Respondent was licensed under the act at the 
time of the transaction here involved. 

3. On or about June 8, 1946, complainant contracted to purchase 
and respondent contracted to sell a carload of Pilibos Brand Canta- 
loupes, at an agreed price of $4.64 per crate, plus $20 for precooling, 
f. o. b. El Centro, California. 

4. The purchase was made by * * * complainant’s authorized 
buying agent. 

5. On June 8, 1946, respondent shipped, in interstate commerce, 
from El Centro, California, to complainant at Boston, Massachusetts, 
in car PFE 43078, 336 crates of cantaloups labeled “Pilibos Brand.” 
* * * was notified of the manifest and also received the invoice. 
On June 10, 1946, * * * paid to respondent the full purchase 
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price of $1,572.04. The shipment arrived in Boston at 3:55 a. m., 
June 19, 1946. 

6. Informal complaint was filed in this proceeding on November 
15, 1946, and within 9 months from the time the alleged cause of action 
accrued, and was followed by the filing of a formal complaint on 


March 15, 1948. 
CONCLUSIONS 


Complainant authorized its buying agent, * * * to purchase 
a carload of cantaloups from respondent on June 8, 1946. Com- 
plainant contends that * * * purchased on the basis of a de- 
scription, Pilibos Brand cantaloups, which required that the melons 
shipped by respondent -be in suitable shipping condition. It is con- 
tended further that the melons shipped by respondent were not in 
such condition and, therefore, respondent should be liable for the 
loss which resulted to complainant. On the other hand, respondent 
contends that * * * purchased the carload of melons solely on 
the basis of his own inspection and judgment and that complainant 
is without recourse in this type of transaction insofar as the quality 
and condition of the melons are concerned. 

In support of its contentions, complainant submitted the deposi- 
tionof * * *. This witness stated that he was present at respond- 
ent’s packing shed on June 8, 1946, and he told * * * that com- 
plainant wanted a carload of Pilibos Brand cantaloups; that 
* * * replied he would load several carloads that day and would 
furnish * * * later in the day with the number of the car to be 
shipped to complainant; and that he (* * *) returned to Yuma, 
Arizona, and it was from that place that he later called * * * 
and received the car number. The extent of * * * inspection 
is mentioned in his letter to the Department, dated January 25, 1947. 
The relevant part of this letter, a copy of which is contained in the 
report of investigation, reads as follows: 

“With reference to the car of cantaloupes in question, P. F. EB. 48078. The 
writer was in * * * shed in the morning, and saw cantaloupes in trailers 
and bins, but did not actually see above car in process of loading, or after it 
had been loaded. The car number was given to the writer on the telephone 
later in the afternoon on my return to Yuma from El Centro. 

“The melons inspected in the morning by the writer were of good color, show- 
ing no sign of mold, and the purchase of P. F. B. 43078, was with the understand- 
ing quality, maturity, and condition of said car was to be the same.” 

Respondent’s witnesses * * *, respondent’s bookkeeper, and 
* * * testified in effect that car PFE 43078 was in the process of 
being loaded at the time * * * was present at the shed and that 
he inspected cantaloups in bins and on the loading platform. In ad- 
dition, * * * testified that * * * went into the car and 





248 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 9A. D. 


looked at the melons, and that he said they were very fine and “wanted 
to know how many we were going to load, if he could get what we were 
loading.” * * * testifiedthat * * * said he wanted car PFE 
43078 and * * * replied he would try to ship him that carload., 

Where the buyer or his agent purchases a specific lot of produce on 
the basis of his own judgment of the quality and condition after an in- 
spection, there is no warranty of merchantability. Loose v. Flick- 
inger, 8 P. 2d 517 (Cal. 19382); Paul v. Salisian, 262 Pac. 779 (Cal. 
1927) ; Salzman v. Maldaver, 24 N. W. 2d 161 (Mich. 1946) 168 ALR 
389. Nor is there any warranty of suitable shipping condition. Wat- 
sonville Exchange v. Goldstein Corporation, 7 A. D. 1205. 

In the transaction under consideration it is doubtful whether 
* * * actually inspected any of the melons in car PFE 43078 or 
that he contracted to purchase for complainant that specific carload. 
While the contract was entered into on the morning of June 8, 
* * * did not receive the number and manifest of the carload to be 
shipped until that evening. Even the testimony of * * * indi- 
cates that * * * was given no assurance at the time of purchase 
as to the specific carload to be shipped. It is concluded that the 
transaction between the parties was a sale by description and that 
* * * yelied upon respondent to select and ship melons which were 
in suitable shipping condition. 

Complainant contends that the Pilibos brand was understood in 
the trade to mean a high quality cantaloup. It is further contended 
that the condition of the fruit received establishes conclusively that 
it was not in suitable shipping condition when shipped. On June 19, 
1946, after arrival of the car at Boston, a joint inspection of the melons 
in the top layer of the carload was made by the National Perishable 
Inspection Service, Inc. and the Railroad Perishable Inspection 
Agency. Their reports disclose that the melons were fairly tight to 
many loose packs; an average of 12 percent of the fruit was soft and 
rubbery, balance firm; and 3 to 5 percent showed sunburn injury. As 
to condition, the reports state: “Range 0 to 6, average 3% soft rot 
decay affecting sides of fruit. Range 0 to 6, average 2% soft rot 
decay affecting slips. Range 0 to 18, average 9% moldy slips.” It is 
noted that the Agency report states that the load had shifted and 76 
crates were buckled, of which 57 were made good with contents un- 
damaged. On June 21, 1946, after the cantaloups had been unloaded 
from the car, a Federal inspection was made. The relevant portions 
of the inspection certificate are as follows: 

“Condition of Pack: Varying from slack to tight, mostly fairly tight. Slack- 
ness in some crates varies from one-half to two inches. 
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“Quality : Mature, generally well netted, few fairly well netted. Grade defects 
within tolerance. 

“Condition: Mostly firm, many slightly flabby, ground color generally green, 
few turning yellow. In some samples no decay, most samples 1 to 9 melons per 
crate averaging approximately 10% decay, Rhizopus Rot and Cladisporium Rot 
mostly in early stages, some advanced stages. 

“Grade: Now fails to grade U. S. No. 1 only account decay.” 

The melons were not officially inspected at the shipping point. At 
the oral hearing B. A. Harrigan, the horticultural commissioner of 
Imperial County, testified that a continuous inspection is made of 
melons crated for shipment to see that they meet with the State stand- 
ardization law as to maturity, decay and other factors. According to 
this witness, there is no possibility that melons with mold would be 
shipped and that if mold developed in transit it was due to inade- 
quate refrigeration. Mr. E. P. Ford, who was in charge of the Federal 
inspection service in the Imperial Valley during June 1946, stated 
that respondent used as great care as any of the best shippers in the 
area in handling melons. 

We have carefully considered the evidence of record, including the 
facts that no evidence was offered showing Pilibos brand had any par- 
ticular meaning in the trade as to quality; that the carload was 11 
days in transit; and that the decay at destination was mostly in early 
stages. In our opinion, complainant has failed to establish by a pre- 
ponderance of the evidence that the melons were not in suitable ship- 
ping condition when shipped. 

Complainant contends that inasmuch as the price which it paid for 
the cantaloups exceeded the Office of Price Administration maximum 
ceiling price in effect at that time, the contract is void and that he 
should be permitted to recover the amount of his damages. We find no 
support for the complainant’s contention. There was submitted in 
evidence a copy of OPA Maximum Price Regulation No. 426, Amend- 
ment No. 183, which indicated that the f. o. b. California price on 
cantaloups on June 8, 1946, was $4.55. The price paid by the com- 
plainant in this case exceeded that price by 9 cents per crate. How- 
ever, complainant did not submit copies of the basic maximum price 
regulation and we are uninformed as to any provisions which may have 
permitted the respondent certain additional markups which were fre- 
quently allowed by the Office of Price Administration on other perish- 
able agricultural commodities. We do not think that complainant 
has shown conclusively that the purchase and sale did not conform to 
OPA ceiling prices. 

Moreover, this case involves, not an unexecuted contract to purchase, 
but rather a sale which has been entirely consummated, delivery of the 
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commodity having been made and payment therefor received. Weare 
not called upon to enforce a contract (whether legal or illegal). Even 
though complainant may have an action against respondent for viola- 
tion of the maximum price regulation, this is not the forum in which 
to prosecute it. 

It is concluded that the complainant has failed to sustain the burden 
resting upon it to prove the allegations of the complaint, and the com- 
plaint should, therefore, be dismissed. 


ORDER 


" The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2363) 


General Fruit and Produce Company v. Spradlin Fruit and Vegetable 
Market. PACA Doc. No. 5276. Decided February 27, 1950. 


Failure to Pay—Default 


Where it is alleged in the complaint that respondent failed to pay complainant 
the amount received from the sale of pineapples sold for complainant’s 
account and where respondent did not file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged in 
the complaint and respondent’s failure to pay the amount shown to be due 
is in violation of section 2 of the act, for which amount reparation should 
be awarded complainant.* 


General Fruit 4 Produce Co., of Laredo, Texas, complainant pro se. Mr. H. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U, S. C. 1946 ed. 499a et seq.). 
Formal complaint was filed August 15, 1949, alleging failure on the 
part of respondent to pay complainant $268 received from the sale of 
pineapples sold for complainant’s account. A copy of the report of 
investigation made by the Fruit and Vegetable Branch was served 
on complainant December 13, 1949. Copies of the report of investi- 
gation and the formal complaint were served on respondent Decem- 
ber 12, 1949. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions,—Ed. 
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At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter, and 
that, in acordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint. Respondent has failed to file an answer and this 
proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, George Haworth, trading as 
General Fruit and Produce Company, whose post office address is 
P. O. Box 1578, Laredo, Texas. 

2. Respondent is an individual, R. B. Spradlin, trading as Spradlin 
Fruit and Vegetable Market, whose post office address is 611 West 
Commercial Street, Springfield, Missouri. At the time of the trans- 
action complained of herein, respondent was licensed under the act. 

3. On or about May 16, 1949, complainant delivered to respondent 
98 dozen Mexican pineapples valued at $276.12. Respondent took de- 
livery in Laredo, Texas, and transported the pineapples in its truck, 
in interstate commerce, to Springfield, Missouri. 

4, Respondent contracted with complaint to sell the pineapples for 
complainant’s account and any profit made above the invoice value 
was to be divided equally between complainant and respondent. 

5. On or about June 28, 1949, respondent advised complainant that 
he had recovered $268 from the sale of the pineapples and that re- 
spondent was remitting said amount, but respondent has not paid 
complainant the $268 or any part thereof. 

6. Formal complaint was filed August 15, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that on or about May 16, 1949, in the 
course of interstate commerce, complainant delivered to respondent 
98 dozen Mexican pineapples valued at $276.12 to be sold for com- 
plainant’s account with the understanding that complainant and re- 
spondent were to share any profit in excess of the invoice value; that 
respondent sold the pineapples for $268; but that respondent has not 
paid complainant the $268 or any part thereof. Respondent’s failure 
to pay complainant $268 is in violation of section 2 of the act. Repara- 
tion should be awarded complainant in the amount of $268, with 
interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $268, with interest thereon at the rate 
of 5 percent per annum from June 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2364) 


National Produce Distributors, Inc. v. Evansville Fruit Company. 
PACA Doc. No. 5275. Decided February 27, 1950. 


Failure To Pay Balance of Purchase Price—Default 


Where complainant alleged that it sold three shipments of potatoes to respond- 
ent and respondent failed to pay the full purchase price and where re- 
spondent failed to file an answer to the complaint, held, respondent’s fail- 
ure to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and respondent’s failure to pay 
the full purchase price is in violation of the act for which complainant should 
be awarded reparation.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. EB. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Informal complaint was received January 20, 1949. Formal com- 
plaint was filed November 29, 1949, alleging failure on the part of 
respondent to pay the full purchase price for three shipments of pota- 
toes. A copy of the report of investigation, made by the Fruit and 
Vegetable Branch, was served on the complainant’s attorneys January 
12, 1950. Copies of the report of investigation and the formal com- 
plaint were served on respondent on the same date. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint and a waiver of oral hearing. Respondent 
has failed to file an answer and this proceeding is disposed of on the 
basis of such default. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a corpo- 
ration whose post office address is 31 South Water Market, Chicago, 
Illinois. 

2. Respondent is an individual, Wilbur W. Lawrence, trading as 
Evansville Fruit Company, whose post office address is 310 N. W. 
9th Street, Evansville, Indiana. At the time of the transactions com- 
plained of herein, respondent was licensed under the act. 

3. On or about October 2, 1948, in the course of interstate commerce, 
complainant sold to respondent one carload of potatoes containing 
2,715 10-lb. sacks of Idaho U.S. No. 1, Size A, Russets, at the agreed 
price of $4.60 cwt. delivered, or a total sale price of $1,248.90. On 
October 2, 1948, complainant diverted from Chicago, Illinois, to re- 
spondent at Evansville, Indiana, car PFE 91385 containing potatoes 
meeting the requirements of the contract. 

4. On or about October 8, 1948, in the course of interstate commerce, 
complainant sold to respondent one carload of potatoes containing 
450 sacks of Valley Cobblers at the agreed price of $2.25 per sack 
delivered, or a total sales price of $1,012.50, less freight $333.72, or a 
net sales price of $678.78. On October 29, 1948, complainant diverted 
from Chicago, Illinois, to respondent at Evansville, Indiana, car FGE 
35564 containing potatoes meeting the requirements of the contract. 

5. On or about April 19, 1949, in the course of interstate commerce, 
complainant sold to respondent one truckload of potatoes containing 
90 sacks of Alabama Washed Triumphs, 85 sacks of Alabama U. S. No. 
2, Size A, Triumphs, and 25 sacks of Alabama U. S. No. 1, Size B, 
Triumphs, at the respective prices of $3.50, $2.75, and $2.50 f. o. b., 
or a total sales price of $611.25. On April 19, 1949, complainant 
shipped from Foley, Alabama, to respondent at Evansville, Indiana, 
a truckload of potatoes meeting the requirements of the contract. 

6. Respondent accepted the shipments as being in compliance with 
the terms of the contracts and has paid complainant $108.13. Re- 
spondent has received credits from complainant in the amount of 
$413.63, leaving a balance due of $2,017.17, no part of which has been 
paid. 

7. Informal complaint with respect to the two October transac- 
tions was filed January 20, 1949, which was within 9 months from 
the dates on which the causes of action arising from these transac- 
tions accrued. Formal complaint with respect to the April transac- 
tion was filed November 29, 1949, which was within 9 months from 
the date on which the cause of action on this transaction accrued. 
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CONCLUSIONS 





The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided for in the rules of practice (7 CFR 
47.8(c)). 

The facts alleged are that the complainant, pursuant to contracts 7 
between the parties, shipped to respondent two carloads and one 
truckload of potatoes; that respondent accepted the shipments as 
being in accordance with the terms of the contracts; and that respond- 
ent paid complainant $108.13 and received credits for $413.63, leaving 
‘a balance due of $2,017.17, no part of which has been paid. Respond- 
ent’s failure to pay the full purchase price for the shipments is in 
violation of section 2 of the act. Complainant should be awarded 

‘reparation in the amount of $2,017.17, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,017.17, with interest thereon at the 
rate of 5 per cent per annum from May 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2365) 
PACA Doc. No. 5206.* Decided February 27, 1950. 


Dismissal—Settlement Between Parties 


Where the Department has been notified by both parties that the case has been 
settled amicably, and the dismissal of the complaint and counterclaim has 
been authorized, held, the complaint and counterclaim are hereby dismissed. 

Messrs. R. W. and LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. 
Messrs. Golbus & Golbus, of Chicago, Illinois, for respondent. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 








RN 





This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
A formal complaint was filed on August 8, 1949, for recovery of the 
unpaid balance of the purchase price of two carloads of lettuce alleged 
to have been sold and delivered to respondent on an f. 0. b, acceptance 
final basis. Complainant requested an oral hearing. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kad. 
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A copy of the formal complaint and a copy of the report of investi- 
gation prepared by the Regulatory Division were served upon re- 
spondent by registered mail on September 23, 1949. A copy of the 
report of investigation was also served by registered mail on com- 
plainant on the same date. 

Within the time required, respondent filed an answer to the formal 
complaint denying liability. Respondent further alleged that the 
lettuce constituting one of the shipments did not meet contract re- 
quirements and, as a result thereof, respondent suffered damages for 
which a counterclaim was included in respondent’s answer. 

The Department has now been advised by both parties that they 
have arrived at an amicable settlement of the controversy, and dis- 
missal of the complaint and counterclaim has been authorized. 
Accordingly, the complaint and counterclaim are hereby dismissed. 

Copies hereof shall be served upon the parties. 


COURT DECISIONS 


Central Roig Refining Co. et al. v. Secretary of Agriculture (Porto 
Rican American Sugar Refinery, Inc., e¢ al., Intervenors).* 171 
F, 2d 1016. Decided November 24, 1948. 


UNITED STATES COURT OF APPEALS, DISTRICT OF COLUMBIA CIRCUIT 
- No. 9767 


Validity of Order No. 18 


‘Order No. 18 issued by the Secretary of Agriculture alloting the 1948 Puerto 
Rican refined sugar quota among Puerto Rican refiners basing ability to 
market on the highest single year’s marketing during the period 1935-1947 
did not comply with the Sugar Act of 1948 requiring allotments to give 
consideration to ability to market because “ability to market” meant cur- 
rent ability and not past performance (Reversed-—EHd.). 


Validity of Order No. 18 


Order No. 18 held invalid because the Secretary of Agriculture in making allot- 
ments was not justified in failing to give any weight to processings to which 
proportionate shares pertained. (Reversed—Ed.) 


Validity of Order No. 18 


Order No, 18 based on past marketing measured by average of highest five years 
of marketing during period 1935-1941, failed to comply with Sugar Act of 
1948 because “past marketings” referred to most recent preceding years. 
(Reversed—Ed.) 

Validity of Order No. 18 


The fact that Congress in the Sugar Act of 1948 changed the word “or” to “and” 
in the enumeration of the three standards to be considered by the Secretary 
in fixing quotas for marketing sugar, and that the change occurred after a 
judicial decision that the word “or” justified Secretary in denying effect 
to one of the standards, indicates that Secretary should give effect to all 
three. (Reversed—Ed.) 


Order No. 18—Administrative Law—Judicial Review of Administrative Action 


Where court held that whether Secretary of Agriculture gave consideration to 
necessary standards in fixing quotas for marketing Puerto Rican sugar were 
“question of law” subject to judicial review, and where court found failure 


*Reversed in Secretary of Agriculture v. Central Roig Refining Co. et al., 94 Adv. Op. 
(L. ed.) 297, infra, p. 261. 
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to comply with statutory mandate, reversal of Secretary’s order and re- 
mandment of case to the Secretary was required. (Reversed—Ed.) 





Order No. 18—Administrative Law—Constitutionality of Provisions of Act 






Where court held that the Secretary’s Order No. 18 allotting Puerto Rican refined 
sugar quota among refineries of the island exceeded his authority given him 
by the Sugar Act of 1948, it is not necessary for court to pass on constitu- 
tionality of the act. (Reversed—Ed.) 










[t1016] Appeal from Secretary of Agriculture. 


Proceeding for the allotment of direct consumption sugar to be imported from 
[{1017] Puerto Rico to the United States. From an order of the Secretary of Ag- 
riculture making an allotment among the refiners operating in Puerto Rico, the 
Central Roig Refining Company and Western Sugar Refining Company appeal and 
the Porto Rican American Sugar Refinery, Inc., the Government of Puerto Rico, 
the American Sugar Refining Company and others intervened. 

Order reversed and case remanded. 

Mr. Frederic P. Lee, of Washington, D. C., for appellants. 

Mr. James A. Doyle, Associate Solicitor, of Omaha, Neb., Department of Agri- 
culture, of the Bar of the Supreme Court of Nebraska, pro hac vice by special 
leave of court, with whom Messrs. George Morris Fay, U. 8. Atty., of Washing- 
ton, D. C., and J. Stephen Doyle, Jr., Special Asst. to the Atty. Gen., were on the 
brief, for appellee. Messrs. Sidney S. Sachs and John D. Lane, Asst. U. S. Attys. 
both of Washington, D. C., also entered appearances for appellee. 

Messrs. Arthur L. Quinn, of Washington, D. C., and Orlando J. Antonsanti, of 
San Juan, P. R., with whom Mr. Gordon P. Peyton, of Washington, D. C., was on 
the brief, for intervenor Porto Rican American Sugar Refinery, Inc., urging 
affirmance. Mr. Dean G. Acheson, of Washington, D. C., with whom Mr. Donald 
Hiss, of Washington, D. C., was on the brief for intervenors American Sugar 
Refining Company, et al., urging aflirmance. 

Mr. Walton Hamilton, with whom Mr. Thurman Arnold, of Washington, D. C., 
was on the brief, for intervenor Government of Puerto Rico, urging reversal. 
Mr. Abe Fortas, of Washington, D. C., also entered an appearance for intervenor 
Government of Puerto Rico. 

Before EDGERTON, CLARK, and WiLpurR K, MILLER, Circuit Judges. 



























Epcerton, Circuit Judge. 


Section 207 (b) of the Sugar Act of 1948 provides that “Not more 
than one hundred and twenty-six thousand and thirty-three short tons, 
raw value, of the quota for Puerto Rico for any calendar year may be 
filled by direct-consumption sugar.” 61 Stat. 922, 927,7 U.S. C. A. 
$1117 (b). “The quota for Puerto Rico” means the quantity of sugar 
that may be imported into continental United States from Puerto Rico. 
“Direct-consumption sugar” means, approximately, refined sugar. 

Section 205 (a) of the Act provides that whenever the Secretary of 
Agriculture “finds that the allotment of any quota, or proration 













tItalic figures in brackets refer to first word beginning a page in 171 F. 24.—Rd. 
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thereof, * * * isnecessaryto * * * prevent disorderly mar- 
keting * * * or to afford all interested persons an equitable op- 
portunity to market sugar * * * he shall [allot] to persons who 
market or import sugar * * * the quantities * * * which 
each such person may market in continental United States * * * 
for consumption therein. Allotments shall be made in such manner 
and in such amounts as to provide a fair, efficient, and equitable dis- 
tribution of such quota * * *, by taking into consideration the 
processings of sugar or liquid sugar from sugar beets or sugarcane to 
which proportionate shares, determined pursuant to the provisions of 
subsection (b) of section 302, pertained,’ the past marketings of im- 
portations of each such person; and the ability of such person to 
market or import that portion of such quota * * * allotted to 
him.” If, then, allotments are made at all, they “shall be made 
* * * by taking into consideration” three factors or standards; 
(1) processings of “proportionate shares” sugar, (2) “past market- 
ings,” and (3) “ability * * * to market”. 

Much more direct-consumption sugar is on the market in Puerto 
Rico than the 126,033 tons that § 207 (b) permits to be imported into 
the United States. In Puerto Rico Sugar Order 18, 13 Fed. Reg. 310, 
313, the Secretary concluded “(1) that the allotment of the direct- 
consumption portion of the 1948 sugar quota for Puerto Rico is neces- 
sary to prevent disorderly marketing of such sugar and to afford all 
[¢1018] interested persons an equitable opportunity to market such 
sugar in the continental United States; (2) that in order to make a 
fair, efficient and equitable distribution of the direct-consumption por- 
tion of such quota, as required by section 205 (a) of the act, allotments 
should be made by giving equal weight to (a) past marketings, 
measured by the average of the highest five years of such marketings 
by each refiner during the period 1935-1941, inclusive, and (b) ability 
to market, measured by the highest single year’s marketings during the 
period 1935-1947, inclusive.” The order allots direct-consumption 
sugar, among refiners operating in Puerto Rico, in accordance with 
these views. 

The appellants, two refiners operating in Puerto Rico, bring the 
order here on appeal under § 205 of the Act. They contend that the 
order discriminates against them in violation of the Act and of the 
Constitution. They attack the constitutionality of § 207 (b) and the 
alleged compliance of the order with § 205 (a). Porto Rican Ameri- 

7 This means sugar from sugar beets or sugarcane not exceeding the producing farm’s 
proportionate share of the quantity required to be processed to enable the producing area 


to meet its quota. § 301 (b). 
tItalic figures in brackets refer to first word beginning a page in 171 F. 24.—Hd. 
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can Sugar Refinery, Inc., to which the order is very favorable, inter- 
venes in its support. The Government of Puerto Rico intervenes to 
attack the constitutionality of § 207 (b). The American Sugar Re- 
fining Company and other mainland refiners intervene to defend its 
constitutionality. 

[1] Though the order purports to give effect to “ability to market” 
we think it fails to do so. The Secretary argues that “in fairness to 
those refiners on whom the impact of war was greatest, it is considered 
fair and reasonable to select a pre-war year as a proper measure of 
their ability. Therefore, the best single year’s performance during 
the past 13 years is deemed to afford a fair and equitable measure of 
the ability of each refiner to market direct-consumption sugar.” We 
cannot follow this argument. Performance in the 12 years before 1947 
has nothing to do with ability to market in 1948. The Secretary’s 
argument undertakes to equate each refiner’s ability to market with 
the right to market that the Secretary thinks the refiner ought, as a 
matter of fairness, to have. By requiring the Secretary to take into 
consideration ability to market, Congress foreclosed the question 
whether wartime dislocations made it unfair to do so. Actual per- 
formance may be, as the order says, a better measure of ability to 
market than plant capacity. But since the ability to be measured is 
current ability, if performance is to be the measure it must be current 
performance. 

[2] We think the order also fails to give effect to “past marketings.” 
“Past marketings,” as that term is used in the Act, plainly includes 
marketings within the last half-dozen years or at least the more recent 
of them.? It is doubtful whether the term includes anything else. 
As of 1948, the average of the highest five years during the period 
1935-1941 is, in our opinion, no measure of “past marketings.” In 
excluding the six years 1942-1947 the order fails to comply with the 
Act. 

[3-5] The order does not even purport to give effect to “proces- 
sings * * * towhich proportionateshares * * * pertained.” 
The Secretary thought this standard “not applicable” for the follow- 
ing reasons. In his opinion the processings to which it refers are 
processings of sugarcane into raw sugar and do not include the proc- 
essing of raw into refined sugar.* Raw sugar “must be refined to 

2 Cf. “There is no merit in the contention that restricting consideration of past market- 
ings to the preceding four years arbitrarily discriminated against those whose marketing 
experience antedated that period.” Gay Union Corporation v. Wallace, 71 App. D. C. 382, 
388, 112 F. 2d 192, 198 certiorari denied 310 U. 8. 647, 60 S. Ct. 1098, 84 L. Ed. 1414. 


* This construction is certainly a legitimate one but is not, we think, the only possible 
one. 





260 SUGAR ACT OF 1948 9 A. D, 
171 F. 2d 1016 


produce what is commonly referred to as direct-consumption sugar. 
The three largest refiners in Puerto Rico (Puerto Rican American, 
Roig, and Igualdad) do not process raw sugar from sugarcane, but 
instead obtain their raw supplies from affiliated mills or from com- 
pletely independent sources * * *.”* No doubt facts of this sort 
may be considered in determining [+1019] how much weight should 
be given to processings of proportionate-shares sugar. In our opinion 
they cannot justify refusal to give this standard any weight at all. 
If § 205 (a) merely directed the Secretary, in making allotments, to 
give consideration to the several standards, his view that he need not 
give weight to all of them might perhaps be tenable. But it directs 
him to make allotments by taking into consideration the several stand- 
‘ards. In our opinion this cannot be done without giving some effect 
to each. Any possible doubt as to the intention of Congress in this 
respect seems to us to be removed by the fact that in the Sugar Act 
of 1948 ° Congress changed the word “or” * to “and,” after this court 
had expressly held that the word “or” in the 1937 act justified the 
Secretary in denying effect to one of the three standards.’ 

[6,7] We take these to be “questions of law” concerning which the 
Sugar Act requires us to review the Secretary’s order. We must 
therefore reverse it and remand the case to him. A majority of the 
court are of opinion that since the order is not authorized by the Act 
we cannot, within established principles of review, undertake to decide 
whether § 207 (b) of the Act is authorized by the Constitution. All 
agree that this question has been fully argued, and my own view is 


that we should decide it. 
Reversed. 


tItalic figures in brackets refer to first word beginning a page in 171 F. 2d.— Ed. 

* The Secretary added : ‘Furthermore, the use of this standard would make all of the raw 
sugar mills in Puerto Rico eligible for an allotment of direct-consumption sugar, although 
the great majority of these mills do not make refined sugar which constitutes the bulk of 
the Puerto Rican direct-consumption sugar.” We think this erroneous. Section 205 (a) 
provides for allotments ‘‘to persons who market or import sugar” ; meaning, evidently, per- 
sons who market or import the sort of sugar that is to be allotted. No allotment need be 


made to other persons. 

57 U.S. C. A. § 1100 et seq. 

*before “the ability of such person to market 
$1115 (a). 

7Gay Union Corporation v. Wallace, supra, Note 2. 


7 8 9” GO Stat. 906, 7 U. 8. C. Z. 
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SECRETARY OF AGRICULTURE, PETITIONER 
v. 


CrenTrAL Roig Rerintine Company, WESTERN SuGAR 
Rertnine Company, £T AL. (No. 27.) 


Porto Rican American Suaar Rerinery, INC., PETITIONER 
v. 


CrenTRAL Roig Rerintna ComMpANY AND WESTERN SUGAR 
Rerintne Company. (No. 30.) 


GOVERNMENT OF PurrtTo Rico, PetrrioNER 
v. 
SECRETARY OF AGRICULTURE, Porto Rican AMERICAN SuGAR REFINERY, 
Inc., eT au. (No. 32.),* 94 Adv. Op. (L. ed.) 297. Decided Feb- 


ruary 6, 1950. 
SUMMARY 


[¢297] The Sugar Act of 1948 allots to specified domestic sugar-producing areas, 
some within and some without the continental United States, an annual quota of 
sugar, specifying the maximum number of tons which may be marketed on the 
mainland from each of those areas. In addition, the act establishes fixed limits 
on the tonnage of refined sugar which may be marketed annually on the main- 
land from the offshore areas as part of their total sugar quotas, but does not sub- 
ject mainland refiners to quota limitations upon the marketing of refined sugar. 
The Secretary of Agriculture is authorized to allot the refined sugar quota of 
a particular area among those marketing the sugar on the mainland from an 
offshore area, and is specifically directed to provide a fair distribution of the 
quota by taking into consideration three factors: (1) processing of sugar to 
which [7298] proportionate shares, determined pursuant to § 302 (b) of the act, 
pertained; (2) past marketings; and (3) ability to market the amount allotted. 

An order of the Secretary allotting the 1948 Puerto Rican refined sugar 
quota among the various refineries of the island was based upon findings that 
the proper measure as to “past marketing” and “ability to market” was a period 
preceding the abnormal war years, and that “the processing of sugar” to which 
proportionate shares pertained was a factor to be given no weight in the particular 
situation. 

Two Puerto Rico refiners challenged the order on the ground that the Secretary 
had disregarded the standards imposed by the act for his guidance in making 
allotments of the quota, and that the act itself was invalid under the due process 
Clause of the Fifth Amendment. A third Puerto Rico refiner intervened to 
defend the order against the statutory attack. The Government of Puerto Rico 
intervened to urge the unconstitutionality of the act, and mainland refiners inter- 


*Reversing Central Roig Refining Co. et. al. v. Secretary of Agriculture (Porto Rican 
American Sugar Refinery, Inc., et al., Intervenors), 171 F. 2d 1016, supra, p. 256. 

tItalic figures in brackets refer to first word beginning a page in 94 Adv. Op. (L. ed.) 
297.—Ed. 
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vened to meet this attack. The Court of Appeals reversed the order as not 
authorized by the act. 

In an opinion by FRANKFURTER, J., the Supreme Court held that the Secretary 
did not exceed the authority given him by the act, and that the act itself did not 
offend the due process clause because of the alleged discriminatory character 
and the oppressive effects of the refined sugar quota. Without deciding whether 
the Government of Puerto Rico had a standing to challenge the constitutionality 
of the act in this litigation, the Court dismissed certiorari. 


Back, J., dissented, for the reasons given by the court below. 
Dovetas, J., did not participate. 


Validity of Order No. 18—Proper Measure as to “Past Marketing” and 
“Ability to Market” 


Where Order No. 18 issued by the Secretary of Agriculture allotting the 1948 
Puerto Rican refined sugar quota among various refineries of the island was 
based upon findings that the proper measure as to “past marketing” relates 
to the highest price years during the period of 1935-1941 and “ability to 
market” relates to the highest marketings of any year during the 1935-1947 
period, and that the “processing of sugar” to which proportionate shares 
pertained was a factor to which no percental weight should be given, the 
Supreme Court held that the Secretary did not exceed the authority con- 
ferred on him by the Sugar Act of 1948, and that the Act itself does not 
violate the due process clause of the Fifth Amendment.** 


Administrative Law—Scope of Judicial Review of Administrative Action 


Court will not replace Secretary’s judgment with its own to hold that on the record 
before the Court he acted arbitrarily in reaching the conclusion that the 
various abnormalities in marketing of sugar were such as to call for an 
allotment on the basis set forth in the Secretary’s order in order to achieve 
the legislative goal of a fair, efficient and equitable distribution of the quota; 
and it is not for the Court to reject the balance the Secretary struck, on 
consideration of all the factors, unless the Court could say that his judgment 
is not one that a fairminded tribunal with specialized knowledge could have 


reached.** 


Scope of Commerce Clause—New Problems 


New problems generated by market controls are not outside the comprehensive 
scope of the Commerce Clause.** 


Order No. 18—Commerce—Geographic Uniformity of Regulation— 
National Policy 


The commerce clause does not impose requirements of geographic uniformity, 
and hence Congress may devise, as it has done in the Sugar Act of 1948, a 
national policy with due regard for the varying and fluctuating interests of 


different regions.** 


**Reference to other points involved in this case will be found in the Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 





9 A. D, 


as not 


retary 
lid not 
iracter 
hether 
ality 


and 


e 1948 
d was 
‘elates 
ity to 
1947 
shares 
n, the 
y con- 
2s not 


9 A. D. SECRETARY OF AGRI. V. CENTRAL ROIG REFINING CO. 263 
94 Adv. Op. (L. ed.) 297 


Commerce—Due Process—Commerce Clause 


Resort to the commerce clause does not preclude a consideration of the stand- 
ards of due process.** 


Order No. 18—Discrimination—Sugar Act of 1948—Refined Sugar Quotas— 
Constitutional Law—Due Process 


The Sugar Act of 1948 is not subject to the challenge that it violates the due 
process clause of the Fifth Amendment to the Federal Constitution as dis- 
criminatory and oppressive. It is not for the Court to reweigh the relevant 
factors on the basis of which Congress fixed the quotas; any discrimination 
disclosed here is not of such injurious character as to violate due process.** 


Courts—Scope of Review of Validity of Acts of Congress 


Since Congress fixed the quotas on a historical basis it is not for the Supreme 
Court to reweigh the relevant factors and, perchance, substitute its notion 
of expediency and fairness for that of Congress, and this is so even though 
the quotas thus fixed may demonstrably be disadvantageous to certain areas 
or persons ; the Supreme Court is not a tribunal for relief from the crudities 
and inequities of complicated experimental economic legislation.** 


[+299] [Nos. 27, 30, and 32.] 
Argued October 17, 1949. Decided February 6, 1950. 


On Writs of Certiorari to the United States Court of Appeals for the 
District of Columbia to review a judgment reversing, in a proceeding 
in which the Government of Puerto Rico intervened to urge the uncon- 
stitutionality of the Sugar Act of 1948, an order of the Secretary of 
Agriculture allotting the 1948 Puerto Rican refined sugar quota among 
various refineries of the island. Nos. 27 and 30 reversed; No. 32 
dismissed. 

See same case below, 171 F2d 1016. 

Neil Brooks, of Washington, D. C., argued the cause for petitioner 
in No. 27. 

Orlando J. Antonsanti, of San Juan, Puerto Rico, argued the cause 
for petitioner in No. 30. 

Frederic P. Lee, of Washington, D. C., argued the cause for respond- 
ents in Nos. 27 and 30. 

Jose Trias Monge, of San Juan, Puerto Rico, and Walton Hamilton, 
of Washington, D. C., argued the cause for petitioner in No. 32. 

Neil Brooks, of Washington, D. C., argued the cause for respondent 
Secretary of Agriculture in No. 32. 

Donald R. Richberg, of Washington, D. C., argued the cause for 
respondents American Sugar Refining Co. et al., in No. 32. 

**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issues of Agriculture Decisions.—Ed. 


‘ tItalic figures in brackets refer to first word beginning a page in 94 Adv. Op. (L. ed.) 
97.—Ed. 
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Mr. Justice FRANKFURTER delivered the opinion of the Court. 


These three cases bring before us the validity of an order of the 
Secretary of Agriculture, issued by him on the basis of the Sugar Act 
of 1948. It is claimed that the Secretary disobeyed the requirements f 
of that Act. If it be found that the Secretary brought himself within [ 
the Act, the power of Congress to give him the authority he exercised 
is challenged. By a series of enactments Congress addressed itself to 
what it found to be serious evils resulting from an uncontrolled sugar 
market. The central aim of this legislation was to rationalize the 7 
mischievous fluctuations of a free sugar market by the familiar device | 
of a quota system. The Jones-Costigan Act of [May 9] 1934, 48 Stat 
670, ch 263, the Sugar Act of [Sept 1] 1937, 50 Stat 903, ch 898, and 
the Sugar Act of [Aug 8] 1948, 61 Stat 922, ch 519, 7 USCA §§ 1100- | 
1160, FCA title 7, §§ 1100-1160. 

The volume of sugar moving to [ +300] the continental United States 
market was controlled to secure a harmonious relation between supply 
and demand.’ To adapt means to the purpose of the sugar legislation, 
the Act of 1948 defines five domestic sugar-producing areas: two in 
the continental United States, Hawaii, Puerto Rico and the Virgin 
Islands. To each area is allotted an annual quota of sugar, specifying 
the maximum number of tons which may be marketed on the mainland 
from that area. § 202 (a). A quota is likewise assigned to the Philip- 
pines. § 202 (b). The balance of the needs of consumers in the conti- 
nental United States, to be determined each year by the Secretary, 
§ 201, is met by importation from foreign countries, predominantly 
from Cuba, of the requisite amount of sugar. § 202 (c). 

The quotas thus established apply to sugar in any form, raw or 
refined. In addition, § 207 of the Act establishes fixed limits on the 
tonnage of “direct consumption” or refined sugar? which may be 
marketed annually on the mainland from the offshore areas as part 
of their total sugar quotas. But mainland refiners are not subject to 
quota limitations upon the marketing of refined sugar. 

The Puerto Rican quota for “direct consumption” sugar is 126,033 
tons. This figure had its genesis in the Jones-Costigan Act of 1934, | 
which provided that the quota for each offshore area was to be the 

1In the course of this opinion all expressions of an economic character are to be attrib- 
uted to those who have authority to make such economic judgments—the Congress and the 
Secretary of Agriculture—and are not to be deemed the independent judgments of the 
Court. It is not our right to pronounce economic views; we are confined to passing on the 


right of the Congress and the Secretary to act on the basis of entertainable economic 


judgments. 
2 With minor exceptions not relevant here, the term “direct consumption” sugar in the 


Act refers to refined sugar. 
fItalic figures in brackets refer to first word beginning a page in 94 Adv. Op. (L. ed.) 


297.—Had. 
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largest amount shipped to the mainland in any one of the three preced- 
ing years. 48 Stat 670, 672, 673, ch 263. In the case of Puerto Rico 
this was computed by the Secretary at 126,033 tons. General Sugar 
Quota Regulations, Ser 2, Rev 1, p 4, August 17, 1935. By the Sugar 
Acts of 1937 and 1948, Congress embedded this amount in legislation. 
All the details for the control of a commodity like sugar could not, 
of course, be legislatively predetermined. Administrative powers are 
an essential part of such a regulatory scheme. The powers conferred 
by §205 (a) upon the Secretary of Agriculture raise some of the 
serious issues in this litigation. By that section Congress authorized 
the Secretary to allot the refined sugar quota as well as the inclusive 
allowance of a particular area among those marketing the sugar on the 
mainland from that area.* The section provides that [+30/] “Allot- 
ments shall be made in such manner and in such amounts as to provide 
a fair, efficient, and equitable distribution of such quota or proration 
thereof, by taking into consideration” three factors: (1) “processing 
of sugar . . . to which proportionate shares . . . pertained”;* (2) 
past marketings; and (3) ability to market the amount allotted. 

On January 21, 1948, the Secretary issued Puerto Rico Sugar Order 
No. 18, 18 Fed Reg 310, allotting the 1948 Puerto Rican refined sugar 
quota among the various refineries of the island. Having satisfied 


. himself of the need for an allotment the Secretary, in conformity 


* The full text of § 205 (a) is as follows: 

“Whenever the Secretary finds that the allotment of any quota, or proration thereof, 
established for any area pursuant to the provisions of this Act, is necessary to assure an 
orderly and adequate flow of sugar or liquid sugar in the channels of interstate or foreign 
commerce, or to prevent disorderly marketing or importation of sugar or liquid sugar, or 
to maintain a continuous and stable supply of sugar or liquid sugar, or to afford all inter- 
ested persons an equitable opportunity to market sugar or liquid sugar within any area’s 
quota, after such hearing and upon such notice as he may by regulations prescribe, he shall 
make allotments of such quota or proration thereof by allotting to persons who market or 
import sugar or liquid sugar, for such periods as he may designate, the quantities of sugar 
or liquid sugar which each such person may market in continental United States, the Terri- 
tory of Hawaii, or Puerto Rico, or may import or bring into continental United States, for 
consumption therein. Allotments shall be made in such manner and in such amounts as to 
provide a fair, efficient, and equitable distribution of such quota or proration thereof, by 
taking into consideration the processings of sugar or liquid sugar from sugar beets or sugar- 
cane to which proportionate shares, determined pursuant to the provisions of subsection (b) 
of section 302, pertained; the past marketings or importations of each such person; and 
the ability of such person to market or import that portion of such quota or proration 
thereof allotted to him. The Secretary may also, upon such hearing and notice as he may 
by regulations prescribe, revise or amend any such allotment upon the same basis as the 
initial allotment was made.” 

*To help effectuate the marketing controls, § 301 of the Act provides that certain pay- 
Ments will be made to farmers only if they limit the marketing of sugarcane or beets 
grown on their farms to a “proportionate share” of the quanity necessary to fill the area’s 
quota, plus a normal carry-over. The relevance of this provision here is that processings 
of sugar grown within the “proportionate share” restriction are one of the three factors 
to be considered by the Secretary in the making of allotments under § 205 (a). 
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with the procedural requirements of § 205 (a), apportioned the quota 
among the individual refiners, setting forth in appropriate findings 
the manner in which he applied the three statutory standards for 
allotment. 

As to “past marketings” he found that the proper measure was the 
average of the highest five years of marketings during the seven-year 
period of 1935-1941. While recognizing that ordinarily the most 
recent period of marketings furnished the appropriate data, he con- 
cluded that the period 1942-1947 was unrepresentative in that the war 
- needs made those years abnormal and not a fair basis for purposes 
of the economic stabilization which was the aim of the 1948 Act. 
Shortages as to transportation, storage and materials, caused by the 
war, led to special Government control. These circumstances resulted 
in hardships or advantages in varying degrees to different refiners, 
quite unrelated to a fair system of quotas for the postwar period. 

Likewise as to “the ability . . . to market,” the Secretary recog- 
nized that marketings during a recent period ordinarily furnished 
the best measure. But again he found that the derangements of the 
war years served to make that measure abnormal. He therefore con- 
cluded that a fairer guide to his judgment came from the highest 
marketings of any year during the 1935-1947 period, using, however, 
present plant capacity as a corrective. 

The Secretary duly considered “the processings of sugar” to which 
proportionate shares pertained, but concluded that this factor could 
not fairly be applied. This was so because it referred to processings 
of raw sugar from sugar cane whereas the three largest Puerto Rican 
refining concerns restricted themselves to refining raw sugar after it 
had already been processed. He felt bound, therefore, to give no 
weight to this factor in the sum he finally struck, and gave equal 
weight to past marketings and ability to market. 

Availing themselves of § 205 (b), respondents, Central Roig Refin- 
ing Company and Western Sugar Refining Company, two of the three 
largest refiners in Puerto Rico, appealed from the Secretary’s order 
to the Court of Appeals for the District of Columbia. They charged 
the Secretary with disregard of the standards which Congress imposed 
by § 205 (a) for his guidance in making allotment of quotas; they 
challenged the validity of the Act itself under the Due Process Clause 
of the Fifth Amendment. Porto Rican American Sugar Refinery, 
Inc., petitioner in No. 30, the largest of the Puerto Rican refiners, in- 
tervened to [+302] defend the Secretary’s order against the statutory 
attack. 
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The Government of Puerto Rico, petitioner in No. 32, intervened to 
urge the unconstitutionality of the statute, while the American Sugar 
Refining Company and other mainland refiners intervened to meet this 
attack. Being of opinion that the Secretary’s order was not author- 
ized by the Act, the Court of Appeals reversed it. 84 App DC 161, 
171 F2d 1016. Since the order failed on statutory grounds, a ma- 
jority of that court did not deem it proper to decide the constitutional 
question. Because of the obvious importance of the decision below 
in the administration of the Sugar Act we granted certiorari. 336 
US 950, 93 L ed 1112, 69 S Ct 888, 889. 

I. In making quota allotments the Secretary of Agriculture must 
of course keep scrupulously within the limits set by the Sugar Act of 
1948. In devising the framework of control Congress fixed the flat 
quotas for the sugar-producing areas. Congress could not itself, as a 
practical matter, allot the area quotas among individual marketers. 
The details on which fair judgment must be based are too shifting and 
judgment upon them calls for too specialized understanding to make 
direct congressional determination feasible. Almost inescapably the 
function of allotting the area quotas among individual marketers be- 
comes an administrative function entrusted to the member of the 
Cabinet charged with oversight of the agricultural economy of the 
nation. He could not be left at large and yet he could not be rigidly 
bounded. Either extreme would defeat the control system. They 
could be avoided only by laying down standards of such breadth as 
inevitably to give the Secretary leeway for his expert judgment. Its 
exercise presumes a judgment at once comprehensive and conscientious. 
Accordingly, Congress instructed the Secretary to make allotments 
“in such manner and in such amounts as to provide a fair, efficient, and 
equitable distribution” of the quota. 

In short, Congress gave the Secretary discretion commensurate with 
the legislative goal. Allocation of quotas to individual marketers 
was deemed an essential part of the regulatory scheme. The com- 
plexity of problems affecting raw and refined sugar in widely sepa- 
rated and economically disparate areas, accentuated by the instability 
of the differentiating factors, must have persuaded Congress of the 
need for continuous detailed administrative supervision.© In any 
event, such is the plain purport of the legislation. 

5 With respect to the Secretary’s comparable function of fixing proportionate shares for 
farms under § 302 of the Act, the House Committee on Agriculture stated: “In view of 
the differences in conditions of production obtaining in the various sugar-producing areas, 
the committee has not attempted to specify the exact manner in which the Secretary shall 
use production history. It is the judgment of the committee that considerable discretion 
should be left to the Secretary to deal with the varied and changing conditions in the 


various producing areas, in order to establish fair and equitable proportionate shares for 
farms in such areas.” HR Rep No 796, 80th Cong Ist Sess 8. 
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By way of guiding the Secretary in formulating a fair distribution 
of individual allotments, Congress directed him to exercise his discre- 
tion “by taking into consideration” three factors: past marketings, 
ability to market, and processings to which proportionate shares per- 
tained. Plainly these are not mechanical or self-defining standards, 
They in turn imply wide areas of judgment and therefore of discretion. 
The fact that the Secretary’s judgment is finally expressed arithmet- 
ically gives an illusory definiteness to the process of reaching it. 
Moreover, he is under a duty merely to take “into consideration” the 
_ particularized factors. The Secretary cannot be heedless of these 

factors in the sense, for instance, of refusing to hear relevant evidence 
bearing on [+303] them. But Congress did not think it was feasible 
to bind the Secretary as to the part his “consideration” of these three 
factors should play in his final judgment—what weight each should 
be given, or whether in a particular situation all three factors must 
play a quantitative share in his computation. 

It was evidently deemed fair that in a controlled market each 
producer should be permitted to retain more or less the share of the 
market which he had acquired in the past. Accordingly, past market- 
ings were to be taken into consideration in the Secretary’s allotments. 
But the past is relevant only if it furnishes a representative index of 
the relative positions of different marketers. And there is no calculus 
available for determining whether a base period for measurement is 
fairly representative. Whether conditions have been so unusual as 
to make a period unrepresentative is not a matter of counting figures 
but of weighing imponderables. If he is to exercise the function of 
allotting a limited supply among avid contenders for it, the Secretary 
cannot escape the necessity of passing judgment on their relative 
competitive positions. For Congress announced that one of the main 
purposes justifying the making of allotments is “to afford all inter- 
ested persons an equitable opportunity to market sugar.” § 205 (a). 

In directing the Secretary to take into consideration ability to 
market, Congress in effect charged the Secretary with making a fore- 
cast of the marketers’ capacity to perform in the immediate future. 
Such a forecast no doubt draws heavily on experience, but history 
never quite repeats itself even in the vicissitudes of industry. 
Whether ability to market is most rationally measured by plant 
capacity or by past performance, whether, if the latter, the base 
period should be a year and what year or a group of years and what 
group—these are not questions to be dealt with as statistical problems. 
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They require a disinterested, informed judgment based on circum- 
stances themselves difficult of prophetic interpretation. 

The proper mode of ascertaining “processings of sugar... 
to which proportionate shares ...pertained” is not here in 
controversy. Perhaps this factor too implies choice. But the ques- 
tion common to all three standards is whether the Secretary may con- 
clude, after due consideration, that in the particular situation before 
him it is not essential that each of the three factors be quantitatively 
reflected in the final allotment formula. Concededly, § 205 (a) em- 
powers the Secretary to attribute different influences to the three fac- 
tors. Obviously one factor may be more influential than another in 
the sense of furnishing a better means of achieving a “fair, efficient, 
and equitable distribution.” But it is not consonant with reason to 
authorize the Secretary to find in the context of the situation before 
him that a criterion has little value and is entitled to no more than 
nominal weight, but to find it unreasonable for him to conclude that 
this factor has no significance and therefore should not be at all re- 
flected quantitatively. 

Congress did not predetermine the periods of time to which the 
standards should be related or the respective weights to be accorded 
them. In this respect the sugar-quota scheme differs from the quotas 
designed by Congress for tobacco, wheat, cotton and rice, respectively. 
See §§ 313 (a), 384 (a), 344 (a) and 353 (a) of the Agricultural Act 
of [Feb 16] 1938, 52 Stat 31, 47, 53, 57, 61, ch 30, as amended, 7 USCA 
8§ 1313 (a), 1334 (a), 1344 (a), 1353 (a), FCA title 7, §§ 1313 (a), 
1834 (a), 1344 (a), 1853 (a). Nor do the bare words of § 205 (a) 
confine the Secretary in the responsible exercise of discretion beyond 
the limitation inherent upon such delegated authority. He is not 
free to be capricious, to act without reason, that is, in relation to the 
attainment of the objects declared by § 205 (a). [+304] The very 
standards for his conduct, the attainment of “fair, efficient, and equi- 
table distribution” preclude abstract or doctrinaire categories. A 
variety of plans of allotment may well conform to the statutory 
standards. But the choice among permissive plans is necessarily the 
Secretary’s; he is the agency entrusted by Congress to make the 
choice. 

These considerations dispose of this phase of the case. We would 
have to replace the Secretary’s judgment with our own to hold that on 
the record before us he acted arbitrarily in reaching the conviction 
that the years 1935-1941 furnished a fairer measure of past market- 
ings than the war years 1942-1947. Nor can we hold that it was 
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baseless for him to decide that increased marketings during the war 
years may be taken to mean improved ability to market but decreased 
marketings do not justify the opposite conclusion. And it was within 
his province to exclude from his determination the processings of sugar 

to which proportionate shares pertained. It is not for us 

Headnote1 to reject the balance he struck on consideration of all the 

factors unless we can say that his judgment is not one that 

a fair-minded tribunal with specialized knowledge could have reached. 

This we cannot say. We conclude, therefore, that in 

” Headnote2 issuing Order No. 18 the Secretary did not exceed the 
authority given him by Congress. 

II. We must therefore face the challenge to the constitutionality of 
the Act of 1948. This objection to the order in support of their judg- 
ment below is clearly open to respondents in Nos. 27 and 30. The 
Government of Puerto Rico likewise challenges the constitutionality 
of the Act. But its status in this litigation raises a distinct issue, con- 
sideration of which will be postponed for the moment. 

The sugar problem of the country is an old and obstinate one. For 
fourteen years Congress grappled with it through the mechanism of 
quotas. Three enactments, culminating in the Sugar Act of 1948, 
represented an effort to deal with what were deemed to be the harmful 
effects on interstate and foreign commerce of progressively depressed 
sugar prices of earlier years created by world surpluses, or, if one 
prefers it, by the conditions that reflected the imbalance between pro- 
duction and consumption.* The legislation presupposes a finding by 
Congress that producers and marketers of sugar could not adequately 
respond to market changes merely through the mechanism of a free 
market and that the public interest, insofar as the Commerce Clause 
may be drawn upon to meet it, needed controls to supplement and re- 
place the haggling of the market. 

Congress might of course have limited its intervention to the raw 
sugar market, trusting that thereby stability in the refined-sugar 
market would be produced. Congress thought otherwise; it evidently 
felt that competition among refiners for a legally limited supply of 
raw sugar, in a period of overexpanded refining capacity,’ ought not 
to be left at large. In any event, Congress had the constitutional 
right to think otherwise and to bring the refining of sugar within its 

* The average price per pound of duty-paid raw sugar gradually declined from 6.98 cents 
in 1923 to 2.80 cents in early 1932. United States Tariff Comm’n, Report to the President 
on Sugar, Report No. 73, 2d Ser., p. 46. See also Dalton, Sugar—A Case Study of Govern- 
ment Control, ce. IV, V, especially p. 41; 16 Dept State Bull 44. 

7It was estimated that the mainland refineries alone had a capacity in excess of demand 
of from one-third to one-half. See United States Tariff Comm’n, Report to the President 


on Sugar, Report No. 73, 2d Series, p. 91; Cf. Sugar Institute, Inc, v. United States, 297 
US 553, 574, 80 L ed 859, 863, 56 8 Ct 629. 
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regulatory scheme. See Mulford v. Smith, 307 US 38, 83 L ed 1092, 
59 S Ct 648; United States v. Rock Royal Co-operative, Inc. 307 US 
533, 83 L ed [$305] 1431, 59 S Ct 954; Wickard v. Filburn, 317 US 
111, 87 Led 122, 63 S Ct 82. 

It is a commonplace that reforms may bring in their train new diffi- 
culties. In any scheme of reform, their prevention or mitigation be- 
comes a proper legislative concern. While ameliorating the effect of 
disorderly competition, market controls generate problems of their 
own, not encountered under a competitive system. Such new prob- 

lems are not outside the comprehensive scope of the great 
Headnote4 Commerce Clause. Nor does the Commerce Clause impose 
requirements of geographic uniformity. (Compare Art 1, 
§8,cl land cl4.) Congress may devise, as it has done in the Sugar 
Act of 1948, a national policy with due regard for the varying and 
fluctuating interests of different regions. See e. g., Clark Distilling 
Co. v. Western Maryland R. Co. 242 US 311, 61 L ed 326, 37 S Ct 180, 
LRA 1917B 1218, Ann Cas 1917B 845; Kentucky Whip & Collar Co. 
v. Illinois Cent. R. Co. 299 US 334, 81 L ed 270, 57 S Ct 277; Pru- 
dential Ins. Co. v. Benjamin, 328 US 408, 90 L ed 1342, 66 S Ct 1142, 
164 ALR 476. And since the Act of 1948 does not even remotely 
impinge on any of the specific limitations upon the Commerce Clause 
(Art 1, § 9, cl 5 and cl 6), we are not concerned with the vexing 
problem of the applicability of these clauses to Puerto Rico. Com- 
pare Downes v. Bidwell, 182 US 244, 45 L ed 1088, 21 S Ct 770; 
Dooley v. United States, 183 US 151, 46 L ed 128, 22 S Ct 62; Alaska 
v. Troy, 258 US 101, 66 L ed 487, 42 S Ct 241; Hooven & Allison Co v. 
Evatt, 324 US 652, 670, note 5, 89 L ed 1252, 1266, 65 S Ct 870. 
However, not even resort to the Commerce Clause can defy the 
standards of due process. We assume that these standards 
HeadnoteS extend to regulations of commerce that enmesh Puerto Rico. 
See United States v. Carolene Products Co. 304 US 144, 
148-151, 82 Led 1234, 1239-1241, 58 S Ct 778; United States v. Darby, 
312 US 100, 125, 126, 85 L ed 609, 623, 61 S Ct 451, 132 ALR 1430; 
Balzac v. Porto Rico, 258 US 298, 313, 66 L ed 627, 634, 
Headnote6 §=42 S Ct. 343. The Sugar Act of 1948 is claimed to offend the 
Due Process Clause of the Fifth Amendment because of the 
alleged discriminatory character and the oppressive effects of the re- 
fined sugar quota established by the Act. If ever claims of this sort 
carried plausibility they seem to us singularly belated in view of the 
unfolding of the Commerce Clause. 


tItalic figures in brackets refer to first word beginning a page in 94 Ady, Op. (L, ed.) 
297.—Had. 





272 SUGAR ACT OF 1948 9 A.D, 
94 Adv. Op. (L. ed.) 297 


The use of quotas on refined sugar, legislatively apportioned to dif- 
ferent geographic areas and administratively allocated to individual 
beneficiaries, is a device based on the Agricultural Adjustment Act of 
1938, 52 Stat 31, ch 30, as amended, 7 USCA §§ 1281 et seq., FCA title 
7, §§ 1281 et seq., and sanctioned by this Court in Mulford v. Smith, 
307 US 38, 83 L ed 1092, 59 S Ct 648, supra. The problem which con- 
fronted Congress was not the setting of quotas abstractly considered 
but so to fix their amount as to achieve approximate justice in the 
shares allotted to each area and the persons within it. To recognize 
the problem is to acknowledge its perplexities. 

Congress was thus confronted with the formulation of policy pecu- 
liarly with its wide swath of discretion. It would be a singular intru- 
sion of the judiciary into the legislative process to extrapolate restric- 
tions upon the formulation of such an economic policy from those 
deeply rooted notions of justice which the Due Process Clause ex- 
presses. To fix quotas on a strict historical basis is hard on late-comers 
into the industry or on those in it who desire toexpand. On the other 
hand, to the extent that newcomers are allowed to enter or old-timers 
to expand there must either be an increase in supply or a reduction in 
the quotas of others. Many other factors must plague those charged 
[+306] with the formulation of policy—the extent to which projected 
expansion is a function of efficiency or becomes a depressant of wage 
standards; the wise direction of capital into investments and the 
economic waste incident to what may be on the short or the long pull 
overexpansion of industrial facilities; the availability of a more suit- 
able basis for the fixing of quotas, etc., etc. The final judgment is too 
apt to be a hodge-podge of consideration, including considerations 
that may well weigh with legislators but which this Court can hardly 
disentangle. 

Suffice it to say that since Congress fixed the quotas on a historical 

basis it is not for this Court to reweigh the relevant 
Headnote7 factors and, perchance, substitute its motion of expediency 

and fairness for that of Congress. This is so even though 
the quotas thus fixed may demonstrably be disadvantageous to certain 
areas or persons. This Court is not a tribunal for relief from the 
crudities and inequities of complicated experimental economic legisla- 
tion. See Wickard v. Filburn, supra (317 US at 129, 87 L ed 137, 
63 S Ct 82). 

Congress, it is insisted, has not established refined sugar quotas for 
the mainland refiners as it has for the offshore areas. Whatever in- 
equalities may thereby be created this is not the forum for their cor- 
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rection for the all-sufficient reason that the extent and nature of 
inequalities are themselves controversial matters hardly meet for 
judicial solution. Thus, while the mainland refiners are legally free 
to purchase and refine all sugar within the raw sugar quota and Puerto 
Rico refiners are limited to their shares of the refined sugar quota, 
Congress apparently thought that Puerto Rico refiners operated at 
costs sufficiently low to insulate them from mainland competition. 
In addition, it is claimed that since the total supply of raw sugar per- 
mitted to enter the mainland market is limited the mainland refiners 
are in effect also subject to the refined sugar quota, although in con- 
trast to the unchanging quotas of the territories the mainland quota 
will vary with changes in the total consumer demand. Because this 
demand tends to be stable, however, the mainland refiners’ share of 
the refined sugar has not, it is urged, greatly expanded during the 
years when quotas were in effect. Congress might well have thought 
that relatively minor contractions and expansions in supply from 
year to year should thus be absorbed. 

Plainly it is not the business of judges to sit in judgment on the 
validity or the significance of such views. The Act may impose hard- 
ships here and there; the incidence of hardship may shift in location 
and intensity. It is not for us to have views on the merits of this 
legislation. It suffices that we cannot say, as we cannot, that there 
is “discrimination of such an injurious character as to bring into 
operation the due process clause.” Currin v. Wallace, 306 US 1, 14, 
83 L ed 441, 450, 59 S Ct 379. Expressions of dissatisfaction by the 
Executive and in some quarters of Congress that the refined sugar 
quotas were “arbitrary,” “discriminatory,” and “unfair” may reflect 
greater wisdom or greater fairness than the collective wisdom of 
Congress which put this Act on the statute books. But the issue was 
thrashed out in Congress ; Congress is the place for its reconsideration. 

III. There remains Puerto Rico’s right to participate in this litiga- 
tion. Puerto Rico can have no better standing to challenge the con- 
stitutionality of the Sugar Act of 1948 than if it were a full-fledged 
State. The right of a State to press such a claim raises familiar 
difficulties. Compare Massachusetts v. Mellon, 262 US 447, 67 L ed 
1078, 48 S Ct 597; Florida v. Mellon, 273 US 12, 71 L ed 511, 47 S Ct 
265; Jones ex rel. Louisiana v. Bowles, 322 US 707, 88 L ed 1551, 64 
S Ct 1043, with Georgia v. Tennessee Copper Co. 206 US 230, 51 L ed 
1038, [ +307] 27 S Ct 618, 11 Ann Cas 488; New York v. New Jersey, 
256 US 296, 65 L ed 937, 41 S Ct 492; Georgia v. Pennsylvania R. Co. 
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324 US 439, 89 L ed 1051, 65 S Ct 716. Whatever rights Puerto Rico 
has as a polity, see Porto Rico v. Rosaly y Castillo, 227 US 270, 57 Led 
507, 38 S Ct 352; Puerto Rico v. Shell Co. (P. R.) 302 US 253, 82 L 
ed 235, 58 S Ct 167; Puerto Rico v. Rubert Hermanos, Inc. 309 US 
543, 84 L ed 916, 60 S Ct 699, the Island is not a State. Additional 
legal questions are raised whether Puerto Rico can press the interests 
that it is here pressing. In view of the conclusion that we have 
reached on the constitutional issues which had to be met apart from 
any jurisdictional question, it would entail an empty discussion to 
- decide whether Puerto Rico has a standing as a party in this case, 
It would in effect be merely an advisory opinion on a delicate subject. 
Since the real issues raised by Puerto Rico have already been decided 
in Nos. 27 and 30, it becomes unnecessary to decide the question of 
Puerto Rico’s standing to sue. Wickard v. Filburn, supra (317 US 
at 114, note 3, 87 L ed 129, 63 S Ct 82). 

Nos. 27 and 30 reversed. No. 32 dismissed. 

Mr. Justice Buack would affirm the judgment of the United States 
Court of Appeals for the District of Columbia for the reasons given in 
that court’s opinion. 84 App DC 161, 171 F2d 1016. 

Mr. Justice Dovuaetas took no part in the consideration or disposition 
of these cases. 
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3 case, — Administrative ruling otherwise valid does not become invalid 
ibject. because it affects or cuts across existing contracts 2341 
cided Ff AMENDMENT TO ORDER NO. 41 (CHICAGO, ILLINOIS) 

ion of Ff Exempting direct route sales by, not involving unlawful dis- 

7 US crimination 2341 


Increasing price of milk for Class I and II by, not involving 
unlawful discrimination 2341 


States Not invalid because affecting existing contracts 2341 
ven in Not involving preference violative of Federal Constitution... 2341 
Not involving unlawful restraint upon movement of milk 2341 


sition . ; : : 
“Uniform” classification and pricing requirements of section 


8c (5) (A) not violated by 2341 
Validity of 2341 


BOOKS AND RECORDS 


INSUFFICIENCY OF, TO Support Crass III UTILizaTIon 
Petitioner’s records, required by provisions of Order No. 68, 
relative to disposition of its shipments of milk referred 
to in Finding 2, even as they may be considered as 
supplemented by information subsequently obtained, 
held, were not sufficient to support petitioner’s claimed 
Class III utilization 


CLASSIFICATION OF MILK 
AtLocaTION MeEtTHop or, AUTHORIZED By LAW 
Where, as here, a handler has both “graded” and “un- 

graded” milk, the method of classification prescribed by 
Order No. 68 is allocation, and, regardless of whatever 
other method might have been used, the allocation 
method prescribed is authorized by law 

“Graded” milk distinguished from ‘‘ungraded” milk 


CONTRACTS 
Amendment to Order No. 41 not invalid because affecting 
existence of 
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EVIDENCE No. Page 


Insufficiency of books and records to support Class III utiliza- 
2342 198 


EXCEPTIONS 


Omission of recommended decision and opportunity for filing, 
justified by existence of emergency 2341 190 


MOVEMENT OF MILK 
Amendment to Order No. 41 not unlawful restraint upon... 2341 190 


ORDER NO. 41 (CHICAGO, ILLINOIS) 


ADMINISTRATIVE LAW 
ADMINISTRATIVE PROCEDURE ACT 

Finding of Secretary in Accordance with Section 8(a) of 

Finding of Secretary, when presented with a new 

situation that it constituted an emergency, is 

fully in accordance with the requirements of 

section 8 (a) of the Administrative Procedure 

186 


AMENDMENT TO, ExempTinc Direct Route Sates Nor 
INVOLVING UNLAWFUL DISCRIMINATION 

Amendment to Order No. 41 exempting direct route sales 

from plants located within the surplus marketing area 

does not involve unlawful discrimination since it is ad- 

ministratively difficult under such circumstances to 

separate deliveries outside the surplus marketing area 

from those within, and these route sales represent regular 
distribution which is not of a seasonable character 186 


AMENDMENT TO, INCREASING Price or Mik ror Crass I anpD 
II, Not Invotvinc UNLAWFUL DISCRIMINATION 

Where the decision of the Secretary set out the reasons for 

increasing the price for Class I and Class II milk moved 

to distant markets while not doing so for milk utilized in 

the surplus manufacturing area or the marketing area, 

there was no unlawful discrimination, since substantial 

reasons for different treatment for the different situations 
existed 186 


AMENDMENT TO, Not Invatip Because AFFECTING EXISTING 
ConTRACTS 
It is well settled that a regulation otherwise valid does not 
become invalid because it affects or cuts across existing 
contracts 187 


AMENDMENT TO, Not INVOLVING PREFERENCE VIOLATIVE OF 
FeperaL CoNsTITUTION 
The amendment to Order No. 41 gives no preference to the 
ports of one state over those of another and, therefore, is 
not violative of Article I, Section 9, Clause 6, of the 
Constitution of the United States 187 








nued 
Page 
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190 


186 


186 


186 


187 
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ORDER NO. 41 (CHICAGO, ILLINOIS)—Continued No. Page 


AMENDMENT TO, Nor Viouatine Section 8c (5) (G) or Act 

Amendment to Order No. 41 does not violate section 8c 
(5) (G) of the act inasmuch as this section is applicable 
where there is a question as to a marketing agreement 
or order for a marketing area excluding milk, or limiting 
the marketing of milk products, originating in a supply 
area other than for the marketing area, whereas peti- 
tioners’ objections relate to alleged limitations upon the 
exportation of milk from the supply area to a distant 
TOUR OGINEN OID oa so cnwncsGenacg eo nodeneeu ae sade 2341 187 


AMENDMENT TO, Not ViouaTinG ‘UNIFORM’ CLASSIFICATION 
AND Pricing REQUIREMENTS oF ACT 

The pricing of milk higher for areas outside the marketing 
area and the surplus marketing area does not violate 
the uniform classification and pricing requirements of 
section 8 c (5) (A) of the act, and the authority to fix 
such pricing of milk is well established by court deci- 

SS S266 5S ee ene Fe ee eee 2341 186 
































EMERGENCY 
Omission of Recommended Decision and Opportunity for 
Filing Exceptions Justified by Existence of 
Where the Secretary found that the due and timely 
execution of the functions of the Secretary of 
Agriculture imperatively and unavoidably required 
the omission of a recommended decision by the 
Assistant Administrator and opportunity for ex- 
ceptions thereto, and set forth his reasons therefor, 
it is held that the evidence in the record is suffi- 
cient to support the finding of the Secretary, and 
the fact that similar situations may have existed 
in the past and no action was taken to alleviate 
them does not prevent the Secretary, when presented 
with a new situation, to determine that the new 
situation constitutes an emergency----..--------- 2341 185 




















EvIDENCE 
Sufficiency of, to Support Amendment to 

Secretary is not limited in his determination of a price 
which will secure an adequate supply of milk and 
be in the public interest to the acceptance of a 
figure which some witness may have testified was 
the necessary amount of increase where the evidence 
supporting the greater amount is sufficient to sup- 
port the amount which the Secretary determined 
to be appropriate in the public interest_-_-_-~-----~-- 2341 186 














Hearina Notice 
Adequacy of 
Where petitioners knew the purposes of the proposed 
action and, in general, the considerations involved 
and were not misled to their detriment by the fact 








878428—50—_8 
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ORDER NO. 41 (CHICAGO, ILLINOIS)—Continued 


HEARING NoTicE—Continued 
Adequacy of—Continued 
that the hearing notice did not set out the amend- 
ment as finally made effective, and the amendment 
carried out the purposes of the proposals in the 
notice of hearing, although such proposals were 
modified, it is held, that the notice of the promulga- 
tion hearing was adequate and valid 185 


Surptus Mmx Manvracturing AREA 
Adoption of 
Under the circumstances, although no witness advo- 
cated the surplus milk manufacturing area, the 
Secretary was authorized to adopt a plan which 
appeared to him to be more feasible administra- 
tively and which would accomplish the desired 


purposes 


Validity of Amendment to 

Where petitioners claimed that the amendment to 
Order No. 41 effective November 1, 1947 was 
invalid for various reasons, which amendment pro- 
vided that milk or cream which was moved outside 
the “surplus milk manufacturing area’? would be 
priced at 60 cents per hundredweight over the 
minimum price for Class I and Class II milk which 
was not so moved, the amendment in question 
having been in effect only for the month of Novem- 
ber 1947 for the purpose of alleviating a shortage 
of milk in the marketing area, it is held, that the 
points raised by petitioners are untenable, the 
amendment is valid and the relief requested by them 
should be denied 185 


ORDER NO. 68 (WICHITA, KANSAS) 


CLASSIFICATION OF MILK 

Where petitioner, a handler subject to Order No. 68 
regulating the handling of milk in the Wichita, Kansas 
Milk Marketing Area, complained in its petition that the 
Market Administrator erroneously reclassified peti- 
tioner’s “ungraded” milk as Class I requiring a higher 
assessment, for the period December 1946 through 
April 1947, on the ground that “ungraded” milk was 
not regulated by the Order, it is held, that since the 
difference in production costs should be reflected in 
light of prevailing prices for milk eligible for Wichita 
distribution, called “graded”’ milk, than for other milk, 
called “ungraded” or ‘‘C’’ milk, there was no error in 
Market Administrator’s ruling and, therefore, the 
relief requested by petitioner should be denied and the 
petition dismissed 


186 


195 
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PREFERENCES . Page 
Amendment to Order No. 41 not involving 190 


SECTION 8c (5) (A) OF ACT 
Amendment to Order No. 41 not violating unfiorm classification 
and pricing provisions of 


SECTION 8c (5) (G) OF AGRICULTURAL MARKETING 
AGREEMENT ACT OF 1937 
Amendment to Order No. 41 not violating 


“UNGRADED” MILK 
Distinguished from “‘graded”’ milk for purpose of classification _ - 


“UNIFORM” CLASSIFICATION AND PRICING 


Amendment to Order No. 41 not violating provisions relating 
to, of section 8c (5) (A) of act 


UNLAWFUL DISCRIMINATION 


Amendment to Order No. 41 exempting direct route sales not 
involving 


UNLAWFUL REJECTION 
Amendment to Order No. 41 increasing price of milk for Class I 
and II not involving 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 


VIOLATION OF AcT 

Respondent is ordered to cease and desist from restricting 
or eliminating competition at stockyards posted under 
the act by coercion, intimidation or unfair and discrim- 
inatory agreements with livestock buyers or by any other 
unlawful means and from increasing the weights shown 
on scale tickets at the time of purchase when the live- 
stock is sold, purportedly on the basis of scale ticket 
weights 2348 208 


Respondent registered as a market agency engaged in the 
business of buying and selling livestock on a commission 
basis is ordered to cease and desist from misrepresenting 
to buyers of livestock the ownership of livestock sold -- 

2352: 214; 2353: 215 


CONSTITUTIONALITY OF STATUTE 


ADMINISTRATIVE DETERMINATION OF 
Where reparation complaint states a cause of action the 
Department is not in an appropriate position as an ad- 
ministrative agency to pass upon the constitutionality of 
the act entrusted to it for administration 204 
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CONSTITUTIONALITY OF STATUTE—Continued No. Page 


Riest To Jury TRIAL 
Since any reparation award made under the act must be 
enforced in a court of law, in a suit which “. . . shall 
proceed in all respects like other suits for damages 
. .” respondent is not precluded from a jury trial and 
the act is not unconstitutional in this respect 2346 204 


DISMISSAL 


Farmture To State Cause or ACTION 

Where complainant alleged that respondent commission 
company had refused to pay a draft drawn upon it by 
one W in payment for livestock purchased from complain- 
ant, it is held, that, since complainant does not claim 
that W purchased the livestock as agent for respondent 
or that respondent held out W as its agent, the mere 
allegation that respondent failed to honor a draft drawn 
upon it by W for livestock purchased by the latter does 
not state a cause of action under the act and, therefore, 
the complaint should be dismissed 204 


MOTION 


Request For, To ExTEND PERIOD ALLOWED TO RECONSIDER 
Prior DECISION 

Respondent’s motion for the extension until April 15, 1950, 

of the period allowed to rehear, to reargue and to recon- 

sider, etc., the decision and order entered January 31, 

1950, granted, which extension of time shall be available 

also for the Livestock Branch, Production and Market- 

ing Administration, and the prior decision and order 
entered January 31, 1950, shall remain in effect pending 

final disposition of any such petition to be filed by either 


RATES AND CHARGES 


CONTINUATION OF 
By agreement of the parties the current temporary rate 
order of March 23, 1949 is continued in effect to and 
including September 30, 1951 


Since the parties are agreed the current temporary rate 
order of September 9, 1948, is continued in effect to and 
including March 24, 1952 


Inasmuch as the parties are agreed respondent is authorized 
to continue to assess the current rates set out in the 
order of April 1, 1948, as modified by the order of March 
25, 1949, for a period of two years, following the effective 
date of this order 
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RATES AND CHARGES—Continued 
ConstTITUTION oF—Continued No. Page 
Inasmuch as the parties are agreed respondent is author- 
ized to continue to assess the current rates set out in 
Tariff No. 16, for a period of two years following the 
effective date of this order 206 


Since the parties are agreed the current temporary rate 
order of March 21, 1949, is continued in effect to and 
including March 31, 1951 201 


REGISTRATION 


SUSPENSION OF 
Where the order of inquiry charged respondent with wilful 
violations of various provisions of the act and respond- 
ent signed a stipulation admitting the allegations of fact 
alleged in the order of inquiry and consenting to a cease 
and desist order and to a suspension of his registration 
for a period of 30 days, providing such suspension be 
held in abeyance, which was recommended by the 
Livestock Branch, the respondent’s registration is sus- 
pended for 30 days, which suspension is held in abey- 
ance and shall not become effective unless respondent, 
within two years from the date of the order, is again 


found, after opportunity for a hearing, to have violated 
the act and the regulations thereunder 


REPARATION COMPLAINT 


ComPLiANCE WirH LimitTaTION PERIOD FOR FILING OF 
Where formal complaint was filed on January 31, 1949, 
with respect to matters taking place November 12-15, 
1948, and an informal complaint was filed prior to 
January 31, 1949, held, that complaint was timely filed 
within the 90-day limitation period provided for by the 


Dismissal of, for failure to establish cause of action 


VIOLATION OF ACT 


Increasing the weights of livestock over the weights shown on 
scale tickets at the time of purchase when the livestock is 
sold, purportedly on the basis of scale ticket weights 


Misrepresenting to buyers of livestock ownership of livestock 
praleidus mucus waratouersie ats a ~----------- 2351; 214; 2352: 215; 2353 
Restricting or eliminating competition at stockyards posted 
under the act by coercion, intimidation or unfair and dis- 
criminatory agreements with livestock buyers or by any 
other unlawful means 
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FarturE To Give Notice oF REJECTION AS CONSTITUTING 

Where respondent contended that he rejected the shipment 
within a reasonable time, and the evidence shows that 
respondent was given notice of arrival at 6:30 a. m. on 
March 26, but did not contact complainant until March 
29, at which time respondent first gave actual notice of 
rejection, it is held, that respondent accepted the ship- 
ment by failing to give notice within 24 hours after 
receipt of notice of arrival, and that, where respondent’s 
own testimony was to the effect that some 50 bags of 
cabbage were uhloaded on March 26 or 27, such un- 
loading of a part of the cabbage amounted to an accept- 
ance of the shipment 


Failure to give notice of rejection of commodity within 24 hours 
as constituting 


Partial unloading of car as showing 
Partial unloading of car as tantamount to 


CONTRACT OF PURCHASE AND SALE 
Evipence Famine to Estasuish Lack or CONFORMITY OF, 
with OPA Cerne Prices 

Where it was contended that the contract for a carload 
of cantaloups was void because the price paid exceeded 
the OPA maximum price, held, that the evidence does 
not show conclusively that the purchase and sale did 

not conform to OPA ceiling prices 


EvIDENCE oF SALE BY DESCRIPTION AS TERM OF 
Where the contract was for a carload of cantaloups, and 
the evidence was to the effect that the buyer’s agent 
may not have inspected the cantaloups actually shipped, 
or, if he did inspect them, was not informed that the 
specific cantaloups were the ones to be shipped, it is 
held, that the transaction was a sale by description, 
not a purchase after inspection as contended by the 


Waiver of claim for damages for breach of, because of unlawful 
rejection of commodity 


DEFAULT 
Admission of facts alleged in complaint by 
2359: 241; 2360: 243; 2363: 251; 2364: 254 


Waiver of oral hearing by 
2359: 241; 2360: 243; 2363: 251; 2364: 254 








Age 


[7 


19 
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DISMISSAL 


FaILurRE To Sustain BurpDEN oF PrRooF 
Where buyer claimed damages for breach of contract on 






of proving a breach, held, the complaint should be 
In sc mean aa a ae a 








Petition for reconsideration.............-- his ch sesh 


SETTLEMENT BETWEEN PARTIES 
Where complainant notified the Department that an ami- 
cable settlement of the controversy involved herein has 

been effectuated and requested dismissal of the com- 
plaint, the complaint is dismissed__..___._.....-.------ 


Where the Department has been notified by both parties 
that the case has been settled amicably, and the dis- 
missal of the complaint and counterclaim has been au- 
thorized, held, the complaint and counterclaim are hereby 
CNIS os Be ewan ee Sabeoeuecee sae ene 


EVIDENCE 
Dovusts As TO ADMISSIBILITY IN ADMINISTRATIVE HEARINGS 

Doubts as to the admissibility of evidence in administra- 

tive hearings should be resolved in favor of admissibility 

OF GR GI cn ed cole patie beak eee 





















Facts EstaBLisHING AGENCY 
Where respondent-purchaser had been paying a broker a 
commission fee for each car shipped, this fact, together 

with other evidence, held to show the broker was acting 

as a buying agent for respondent rather than as agent 

1OP) CORI AINE NOE oo oe caw nn wasecocncueau 








Facts Famine to Saow— 
commodity was not in suitable shipping condition_- ----- 
sale violated OPA ceiling prices. ..........-.--.-.----- 






Facts SHowinc— 
Shieh GHB soc Setnees esas dcimsseen gatuwnds 






Failure to establish breach of warranty_..__.--------------- 





FamturE TO Prove Market VALUE oF PropucE RECEIVED 
Where respondent buyer resold produce, which was slightly 
in excess of the tolerance permitted for the grade pur- 
chased, 8 days after arrival and for an amount far below 
the market value of the grade purchased, and respondent 
claims that it is entitled to deduct the amount received 
from the purchase price, held, that the resale amount does 
not represent the reasonable market value of the produce 
QORRIEE TOG. 6 oe tet acec casencule maaan 











FarLurEe TO SusTAIN BuRDEN oF PROOF AS TO— 
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the part of the shipper, but failed to sustain the burden 
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EVIDENCE—Continued No. Page 
Terms OF CONTRACT OF PURCHASE AND SALE 
Evidence held to show that the sale was made on anf. o. b. 
acceptance final basis with shipment to be billed “‘open’”’ 
rather than “advise” to respondent 


Too general and indefinite 


F. O. B. ACCEPTANCE FINAL 


BREACH oF Contract No DEFENSE IN PURCHASE ON BasIs OF 
Where respondent purchased a car of lettuce on an f. o. b. 
acceptance final basis, but rejected the shipment because 
complainant billed the car “advise” rather than ‘“‘open’’, 

as required by the contract, complainant’s breach is not a 
defense and respondent is liable for the purchase price-- 


MARKET VALUE 
Facts failing to show, of produce received 


RECONSIDERATION 


DENIAL OF PETITION FOR 
Where petition for reconsideration contends that the 
findings and conclusions of order are contrary to the 
facts and law, held, that the evidence referred to in the 


petition was considered and discussed in the prior deci- 
sion and that the order is supported by the facts and law, 
and, therefore, the petition is denied 


REJECTION OF COMMODITY 


Unlawful rejection 


REPARATION 


FaILurRE TO Pay 

Where it is alleged in the complaint that respondent failed 
to pay complainant the amount received from the sale 
of pineapples sold for complainant’s account and where 
respondent did not file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint and respondent’s failure 
to pay the amount shown to be due is in violation of sec- 
tion 2 of the act, for which amount reparation should be 
awarded complainant 250 


FarLurE To Pay BALANCE OF PURCHASE PRICE 

Where complainant alleged that it sold three shipments 
of potatoes to respondent and respondent failed to pay 
the full purchase price and where respondent failed to 
file an answer to the complaint, held, respondent’s fail- 
ure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, 
and respondent’s failure to pay the full purchase price is 
in violation of the act for which complainant should be 
awarded reparation 252 
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REPARATION—Continued 

FaILureE To Pay BALANCE oF PurcHASE Price—Continued No. Page 

Where complainant-seller contracted through its agent to 

sell to respondent-buyer a “good car of cabbage,” and 

upon arrival of the cabbage at destination respondent 

and one of his employees made a doorway inspection 

after which respondent claimed the cabbage was in an 

unsatisfactory condition because of decay and yellow 

leaves, and subsequently removed and sold 194 bags of 

cabbage, abandoning 295 bags to the railroad, but at no 

time requested or obtained an official or independent 

inspection, it is held, in an action by complainant to 

recover the balance of the purchase price of the cabbage, 

that the evidence of bad condition is too general and too 

indefinite to support a finding that the cabbage did not 

meet contract requirements, and complainant should be 
awarded reparation with interest 216 


Where complainant shipped four carloads of carrots to 
respondent on an f. o. b. basis after inspection, in ac- 
cordance with the contracts of the parties, and respond- 
ent accepted the produce but remitted to complainant 
only a small amount in connection with such shipments, 
held, that respondent’s failure and refusal to pay the 
balance of the purchase price is a violation of section 2 
of the act, for which reparation, with interest, should be 
awarded complainant 228 


Where respondent failed to answer complaint alleging 
that respondent did not pay the full purchase price for a 
carload of bananas, held, that such failure to file an 
answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, and com- 
plainant is entitled to an award of reparation for the 
unpaid balance of the purchase price, plus interest 238 


Famure To Pay Dericir 

Where complainant alleged that respondent failed to pay 
a deficit sustained by complainant in handling of three 
carloads of bananas for respondent’s account, and where 
respondent failed to file an answer to the complaint, 
held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and respondent’s failure to pay 
the deficit is a violation of the act for which reparation 
should be awarded complainant 240 
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REPARATION—Continued 
FaIturE To Pay PurcHasE PRIcE 

Where complainant alleged respondent failed to pay the 
agreed amount for peaches consigned to the respondent 
to be sold for complainant’s account and where respond- 
ent failed to file an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a 
waiver of oral hearing, and respondent’s failure to pay 
the agreed sum for the peaches consigned is a violation 
of the act for which reparation should be awarded 
complainant 


UNLAWFUL REJECTION 

Where complainant sold a carload of lettuce to respondent, 
f. o. b. acceptance final, to be billed ‘‘open’”’ to respond- 
ent, and respondent rejected the shipment because it 
was billed ‘‘advise” rather than “‘open,’’ held, respondent 
is liable to complainant for the purchase price and by 
rejection of the produce respondent waived any claim 
for damages which it might otherwise have against the 
seller 


STATUTE OF FRAUDS 
WAIVER OF 
Where respondent relied upon the defense of the statute 
of frauds for the first time in the proceeding in his 
brief filed after the close of the hearing, held, respondent 
waived the benefit of this defense 


SUITABLE SHIPPING CONDITION 


EvIpENCE Fartine To EstasitisH Commopity Was Nort In 

Where the buyer claims damages on the ground that 
cantaloups received were not in suitable shipping 
condition, and inspection at destination after 11 days 
in transit showed an average of 10 percent decay, 
mostly in early stages, held, that the evidence fails to 
establish that the cantaloups were not in suitable ship- 
ping condition 


TWENTY-FOUR HOUR NOTICE 
Failure to give, of rejection of commodity as constituting 
acceptance 
VIOLATION OF ACT 


Failure to pay— 
amount due 


balance of purchase price 
deficit 


Rejection of commodity 


No. 


2362 


Page 
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WAIVER No. Page 


Claim for damages for breach of contract waived by reason of 
rejection of commodity 224 


WARRANTIES 
Failure to establish breach of 219 





INDEX-DIGEST AND SUBJECT-INDEX OF COURT 
DECISIONS 


SUGAR ACT OF 1948 


“ABILITY TO MARKET” 
Proper measure as to, 94 Adv. Op. (L. ed.) 297 


ADMINISTRATIVE LAW 


ADMINISTRATIVE ACTION 

Scope of judicial review of, 94 Adv. Op. (L. ed.) 297 
JUDICIAL REVIEW 

Scope of, of administrative action, 94 Adv. Op. (L. ed.) 297 


COMMERCE 


Dus ProcEss 
Commerce Clause 
Resort to the commerce clause does not preclude a consid- 
eration of the standards of due process, 94 Adv. Op. 
a I en re eee Ree a ae 


Geographic uniformity of regulation not imposed by commerce 
clause, 94 Adv. Op. (L. ed.) 297 


COMMERCE CLAUSE 
Scops or 
New problems generated by market controls are not outside 
the comprehensive scope of the Commerce Clause, 94 Adv. 
Op. (L. ed.) 297 


CONSTITUTIONAL LAW 
Dus Process 
Sugar Act of 1948 not violative of the due process clause of the 
Fifth Amendment to the Federal Constitution, 94 Adv. Op. 
(L. ed.) 297 


COURTS 
Scope of judicial review by, of administrative action, 94 Adv. Op. 
(L. ed.) 297 


Vauipity or Acts or CONGRESS 
Scope of Review 
Since Congress fixed the quotas on a historical basis it is not 
for the Supreme Court to reweigh the relevant factors and, 
perchance, substitute its notion of expediency and fairness 
for that of Congress, and this is so even though the quotas 
thus fixed may demonstrably be disadvantageous to cer- 
tain areas or persons; the Supreme Court is not a tribunal 
for relief from the crudities and inequities of complicated 
experimental economic legislation, 94 Adv. Op. (L. ed.) 
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ORDER NO. 18 (PUERTO RICAN REFINED SUGAR QUOTA) 


ADMINISTRATIVE LAW 
Constitutionality of Provisions of Act 
Where court held that the Secretary’s Order No. 18 allotting 
Puerto Rican refined sugar quota among refineries of the 
island exceeded his authority given him by the Sugar Act 
of 1948, it is not necessary for court to pass on constitu- 
tionality of the act, 171 F. 2d 1016* 


Judicial Review of Administrative Action 

Where court held that whether Secretary of Agriculture gave 
consideration to necessary standards in fixing quotas for 
marketing Puerto Rican sugar were “questions of law’ 
subject to judicial review, and where court found failure 
to comply with statutory mandate, reversal of Secretary’s 
order and remandment of case to the Secretary was re- 
quired, 171 F. 2d 1016* 


Scope of Judicial Review of Administrative Action 

Court will not replace Secretary’s judgment with its own to 
hold that on the record before the Court he acted arbi- 
trarily in reaching the conclusion that the various abnor- 
malities in marketing of sugar were such as to call for an 
allotment on the basis set forth in the Secretary’s order in 
order to achieve the legislative goal of a fair, efficient and 
equitable distribution of the quota; and it is not for the 
Court to reject the balance the Secretary struck, on con- 
sideration of all the factors, unless the Court could say that 
his judgment is not one that a fair-minded tribunal with 
specialized knowledge could have reached, 94 Adv. Op. 
(L. ed.) 297 


CoMMERCE 
Geographic Uniformity of Regulation 
The commerce clause does not impose requirements of geo- 
graphic uniformity, and hence Congress may devise, as it 
has done in the Sugar Act of 1948, a national policy with 
due regard for the varying and fluctuating interests of 
different regions, 94 Adv. Op. (L. ed.) 297 262 


ConsTITUTIONAL Law 


Due Process 
The Sugar Act of 1948 is not subject to the challenge that 


it violates the due process clause of the Fifth Amendment to 
the Federal Constitution as discriminatory and oppressive. 
It is not for the Court to reweigh the relevant factors on 
the basis of which Congress fixed the quotas; any dis- 
crimination disclosed here is not of such injurious character 
as to violate due process, 94 Adv. Op. (L. ed.) 297 


* Attention is called to Secretary of Agriculture v. Central Roig Refining Co. et al., 94 Adv. 
Op. (L. ed.) 297, p. 261. 
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SUGAR ACT OF 1948—Continued 


ORDER NO. 18 (PUERTO RICAN REFINED SUGAR QUOTA)—Con. 
VALIDITY OF 
Order No. 18 based on past marketing measured by average 
of highest five years of marketing during period 1935- 
1941, failed to comply with Sugar Act of 1948 because 
‘past marketings”’ referred to most recent preceding years, 
171 F. 2d 1016* 


Order No. 18 held invalid because the Secretary of Agricul- 
ture in making allotments was not justified in failing to 
give any weight to processings to which proportionate shares 
pertained, 171 F. 2d 1016* 256 


Order No. 18 issued by the Secretary of Agriculture allot- 
ting the 1948 Puerto Rican refined sugar quota among 
Puerto Rican refiners basing ability to market on the high- 
est single year’s marketing during the period 1935-1947 
did not comply with the Sugar Act of 1948 requiring 
allotments to give consideration to ability to market be- 
cause “ability to market’? meant current ability and 
not past performance, 171 F. 2d 1016* 256 


The fact that Congress in the Sugar Act of 1948 changed 
the word “or” to “and” in the enumeration of the three 
standards to be considered by the Secretary in fixing quotas 
for marketing sugar, and that the change occurred after 


a judicial decision that the word “or” justified Secretary 
in denying effect to one of the standards, indicates that 
Secretary should give effect to all three, 171 F. 2d 1016*__- 


Where Order No. 18 issued by the Secretary of Agriculture 
allotting the 1948 Puerto Rican refined sugar quota among 
various refineries of the island was based upon findings 
that the proper measure as to “‘past marketing’ relates 
to the highest price years during the period of 1935-1941 
and “ability to market” relates to the highest marketings 
of any year during the 1935-1947 period, and that the 
“processing of sugar’ to which proportionate shares per- 
tained was a factor to which no percental weight should 
be given, the Supreme Court held that the Secretary 
did not exceed the authority conferred on him by the 
Sugar Act of 1948, and that the Act itself does not violate 
the due process clause of the Fifth Amendment, 94 Adv. 
Op. (L. ed.) 297 


“PAST MARKETING” 
Proper measure as to, 94 Adv. Op. (L. ed.) 297 
*Attention is called to Secretary of Agriculture v. Central Roig Refining Co. et al., 94 Adv. 


Op. (L. ed.) 297, p. 261. 
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